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PREFACE | 
BY THE PRESIDENT OF THE SUPREME COURT. 


In ‘days of the old régime civil cases were decided more like by arbitration 
than by a judicial process; for, except the law of succession and marriage, there 
was hardly any law to go by; while in criminal cases decisions could be based on 
analogy and the judge was even allowed to make punishable an act which in his 
opinion should not have been done, though it had not expressly been made an 
offence by law. Since the establishment of the Republic, however, the ‘Supreme Court 
strictly abides by the law. When, at times, the law is found to be defective or 
inconsistent with the spirit of the age, a remedy, if possible, is effected through 
interpretation, and where there is no law to go by at all, a precedent is created, 
having first considered the special conditions of the country as well as legal principles. 
Since the new régime cases that come to the Supreme Court have multiplied tenfold, 
and, in spite of the fact that it suffers from a shortage of fund and men, its work 
has been discharged satisfactorily, thanks to the patriotic efforts of its members, 
Their devotion to duty is not without compensation, and we are able to- day 
to offer to the world a work comprising all the case law in a codified form. 
While we rejoice over the reward of our labours, we are not unmindful of 
the debt we owe to His Excellency Chang for his pioneering work of 
re-organization of the Supreme Court and to his successor His Excellency 
Tung who did much in carrying out the scheme of re-organization. During 
all those years of re-organization I was one of the presiding judges and had 
fhe honour of being associated with the work from beginning to “end. On ‚my 
becomfing their successor in 1918 I felt the urgent necessity of amending the 
“ Supreme Court Regulations ” and compiling the case law. After ten months the 
new Regulations were drafted and promulgated, and in another six months: the 
compilation of the case law was completed. It is rather beyond my expectation 
to see these two works already in print in so short a time, and I must thank the 
various members of the court who have assisted me in the matter. | 


x YAO TSENG. 





1. An English Edition by the same translator was published in 1919 (Translator) 
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PREFACE . II 
- BY THE TRANSLATOR. 


. The following pages contain the principles: applied by the Supreme Court 
in | je decisions since the first year of the Republic. As the Supreme Court is the 
highest tribunal of the land, its decisions may be compared to those of the House 
of Lords or the. Judicial Committee of the Privy Council of England. Moreover, 
as the Civil. Code of China has not yet been promulgated and the civil provisions 
saved from the Criminal Code of the Tsing Dynasty are too few and. too 
rudimentary to- meet the necessities. of the time, what contained in the following 
pages, so far as they. relate to civil matters, is sometimes the only- concrete rules 
by. which. judges are guided in their decisions, and it is a body of rules in- fact 
repeatedly: applied—in other words, it forms the unwritten law of China in the 
juridical- sense of the term. This unwritten law of China is only of recent growth; 
for itis a product of the Republic, which has not yet reached its teens. In some 
way it is also-the first of its kind. Case law was not unknown in China: it figured 
prominently in the late Code; but it related to facts rather than principles - and 
mostly concerned crimes, civil cases being always relegated to the background. 
The explanation is simple. The institution of the judicial officer as distinct from 
the administrative is comparatively a modern idea in China, probably because 
there was not much need for him. Punishment of the criminal could - be 
accomplished incidentally to the exercise of administrative functions, while the 
State took little interest in civil disputes. The people, too, did not like-to go 
to law, partly, perhaps, ‚because they had little confidence in the law, which “to 
“their. eyes her ample page..... did ne'er: unroll,” and. partly, perhaps, because 
they. doubted the advisability of entrusting the settlement of their disputes to 
men who were not their peers. Their disputes were often settled in the 
chapels or temples in the case of country folks, and in the chambers of commerce 
or guilds in the -case of city men. In this respect, paradoxical though it seems, 
a sort of “Government of the people by the people for the people” existed 
in monarchical China. 

As to the sources of the principles embodied in this volume the reader 
will probably. find that many of them bear traces of western jurisprudence. It may, 
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however, be ‘pointed out that those principles of law which are’fundamentalto the 
notion of justice have really no nationality. They are merely that jus gentium 
which alone according to Austin belongs to the legitimate province of juris- 
prudence, -but there must, of course, be some one first to reduce them 
to a concrete form, just as the law of gravity had to be discoveted 
by Newton. In this sense, then, it must be admitted that western. jurisprudence 
has been the fruitful field from which these principles have been gathered, and 
indeed most of our judges have been brought up in western jurisprudence. 
The first rule enunciated by the Supreme Court, viz, “Civil cases are decided 
first according to express provisions of law, in the absence of express provisions, 
then according to customs, and, in the absence of customs, then according 
to legal principles” is the seed of most of these principles; for the Civil 
Code has not yet been promulgated and customs give the Bench little help in 
‘solving the many new problems arising from the slow but sure development of 
the country, the growth of new industries, the adoption of various new- modes ` 
of life, and the springing-up of new institutions. In many of these cases legal 
principles were at the beginning practically the only guidance, and often a ready 
supply of thein was found in the laws of the West. The declaration of these 
‘principles is, no doubt, judicial legislation. How far the Supreme Court has 
exercised. this function in a way worthy of its name will be judged by its work, 
“and, for this reason, criticisms of this volume are welcome. It may perhaps be 
mentioned that the Supreme Court is only in its infancy, and though it was 
‘born towards the end of the Tsing Dynasty, it did not really begin to work 
-until China became a Republic; but youth did not prevent it from winning its 
“spurs. Its comparatively short history has already recorded two notable incidents, 
‘one of which in some measure recalls Stockdale v. Hansard, the well-known 
“case furnished by the history of the English Constitution. In the fourth year of 
the Republic, when Yuan Shih Kai literally had “law in his mouth and fortune 
in his hand,” he gave instructions for the prosecution of a certain provincial 
governor for alleged embezzlement. The case was tried by Judge Chu of the 
‘Supreme Court, who, upon finding that there was no evidence to support the 
charge, dismissed the case. President Yuan who expected a conviction was much 
‘offended and: vented his wrath by instructing the Administrative Court to inquire 
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into the conduct of the offending judge. Of course nothing wrong could be 
found, and, as a last means of gratifying himself, he reprimanded the judge for 
being “too subservient to the law‘—a phrase that has now become historic 
and will ever be written in golden letters in books that deal with the history of 
the reformed judiciary of China. The other incident occurred in the following 
year, when the Supreme Court came into collision with Parliament over the 
question of appeal in election cases. It was contended by Parliament that the 
Supreme Court had no jurisdiction over such appeals as the law was silent on 
the’ point, While the Supreme Court replied that according to its interpretation 
of the law, a function that it alone lawfully possesses, it had such jurisdiction. 
This led Parliament to pass resolutions denouncing its decisions and declaring 
them to be null and void. The then Government, too, was on the side of 
Parliament, but the Supreme Court was as fearless as it was right, pointing out 
that though Parliament could make laws, its resolutions had not the character 
of law. Reasons in the end prevailed and Parliament gave in. 


A word now about the translation. The task has not been a simple one. 
Owing to the inherent flexibleness of the Chinese language as well as to the 
newness of the legal phraseology adopted in our reformed law, translation often 
means interpretation as well. The task is further complicated by the fact that 
all the technical expressions have to be settled for the first time. But the task 
is one that must -be performed sooner or later. China has moved a long 
way towards establishing her international status. In as late as 1909 one would 
still find from works on international law words such as these: “At the second 
Peace Conference, however, held at the Hague in 1907, the amending Convention 
on this subject [laws and customs of land warfare] as well as the Convention for 
the adaptation of the principles of the Geneva Convention to maritime warfare were 
signed on behalf of the Emperor of China. The mere fact that the Chinese 
Government was invited to send representatives to such an assemblage may be 
taken as an acknowledgement of her international status” *; as if there were any 
doubt. But in 1917 China was even invited to do her “bit” in making the “world 
safe: for democracies”, and in 1919 her delegates sat at the Conference table in 
Paris as a matter of right. The number of foreigners who come directly under 
our, jurisdiction, too, is increased year by year, and we are, moreover, confident 
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that our treaties made with the Great Powers with promises to withdraw their 
consular jurisdiction are no “scraps of paper”. For these reasons our law 
must be rendered in some language intelligible to the foreigner, and there is another 
reason and that is a law that concerns four hundred millions of people cannot 
be a matter of indifference at least to the juridical world. In this as well as a 
few others I have attempted I have taken great pains to render the translation as 
faithful as possible and, remembering the many difficulties I have experienced, I 
shall consider may labour amply repaid, if I only succeed in lighting the task of 
those who may translate our law in future. 


F. T. CHENG 
* Hall, 6th ed. (1909) P. 41 
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EXPLANATION. | 


1. This book consists of principles extracted from judgments delivered 
by the Supreme Court from the first year of the Republic, when the Supreme 
Court was re- organized, to the end of the seventh year. They have been 
carefully considered by the judges who took part in the discussion of the 
judgments and ‘found to be a correct representation of their original opinions. 
Therefore, in citing authorities. of the Supreme Court, except those that are not 
yet comprised herein, this book is considered to be authoritative. 

2. Except in circumstances mentioned in explanation (4), cases illustra- 
ting the same principle as one already adopted are omitted. | 


8. Cases relating to laws that have been repealed are omitted, unless 
they still have some bearing on the interpretation of laws that are in force. 

4. If the same case concerns two or more laws, it is repeated under 
the various departments of laws it concerns; but cases relating to burden of 
proof, though, according to the arrangement of the Draft Code of Civil Procedure, 
they may be inserted both in Paragraph VI of Chapter I and in Paragraph Ill of 
Chapter II of Part Ill, are for convenience’ sake inserted only in Paragraph VI of 
Chapter I. 

: - 5.. The legal terms! adopted here follow, as far as possible, those used 
in » the written laws, and if there is none to follow, they are settled according to 
their meanings, 

| 6. The arrangement adopted here follows, as far as possible, what has 
been adopted in the written laws, and if there is none to follow, it follows those 
‘adopted in the various draft codes prepared by the Law Revision Bureau of 
the Tsing Dynasty. But there is not without deviation according to circumstances. 


For instance, Den? of immovables, as found in the Part dealing with real rights, 





1 These refer to the Chinese terms (Translator.) 
2 A kind of mortgage like the Welsh mortgage; but its primary object consists not so much 


: in the security for a.loan as in the mortgagee's having the mortgaged land for use 
(Translator.) 
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has been decided by the Supreme Court as a special kind of real rights, having 
always been recognised in this country and differing in nature from what is 
called a pledge of immovables, and, similarly, our customary tight of pre-emption 
has the character of a special kind of real ‘tights ; therefore these must form a 
separate chapter. In regard to civil procedure a special Paragraph relating to 
compromise is added to Chapter I of Part HI; and in regard to criminal procedure, 
since preliminary examination is at present conducted by judges, the Paragraph 
relating thereto is exchanged with the Paragraph relating to prosecution in the 


order of arrangement. 


7. Cases concerning that part of the Tsing Code which continues to be 
in force are according to their nature insérted in the chapters relating to civil, 
commercial, or other laws, as the case may be, while those concerning the 
“Regulations Governing Various Courts”, the “Provisional Regulations Governing 
Trials by Magistrates”, and other special regulations are inserted in the chapters 


relating to civil and criminal procedures respectively. 


8. Cases concerning Personal Succession, except those relating to the 
rights and duties of the successor, which are found in the Paragraph on Succes- 
sor in the Part relating to Relatives, are inserted in the Chapter on Personal 


Succession in the Part relating to Succession, 


9. The written law related to by any case is briefly cited after the 


case. 


10. Every case is preceded by a short heading,’ and if the same case 


concerns two or more laws, separate headings are used accordingly. 


11. Cases from the 8th year onward not included in this book will be 


incorporated in time or published separately. 





3 These headings owing to their length are not translated. Those found in this work are 
supplied by the translator. (Translator.) 
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12. This will be attached with :— 

(a) ‘a list of the names of the judges who held office in the Supreme 
Court during the time between the 1st and the 7th years of the 
Republic. 


(b) a list of the names of the members of the Supreme Court who are 


responsible for the compilation of these cases. 


(c) a list of the principal statutes and ordinances which have been 
promulgated, as well as those which have been repealed, from the 
ist year of the Republic to the end of the 7th year and those 


promulgated in the Tsing Dynasty which continue to be in force. 


Dated December of the 8th year of the Chinese Republic. 


Compilation Department, 


THE SUPREME COURT. 
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CIVIL LAW. 


PART |. 
GENERAL PRINCIPLES. 





Chapter I. 
RULES OF LAW. 


Civil cases are decided first according to express provisions 
of law, in the absence of express provisions, then, according to Rule in civil 
customs, and, in the absence of customs, then according to 2 
legal principles. (1) 

“Ia party alleges certain customs and the court finds that 

they exist and are valid according to law, they shall be applied rer 
to the. exclusion of ordinary principles. (2) _ ciples. 

Until the Civil Code of the Republic is-promulgated the 
“Law Present In Force” of the Tsing Dynasty, except the penal 
part and those that are repugnant to the existing system - of 


government, continues to be in force. Though it was called the 


“Law Present in 
~ Force”. 


Penal Code, its provisions relating to civil and commercial matters 

are numerous; it must not therefore merely on account of its 

appellation. be taken to have been repealed.* (3) 

- The applicability of the special law of any province is Special law. 
confined to the administrative area of such province, and no 





other province may take advantage of it. (4) EY 
(1) 2nd yr. A.C. 64 (8) 3rd yr. A.C. 304 
(2) 4th yr. AC. 2354 ` (4) 3rd yr A.C- 973, ©: 


*Since the penal law:of the ur us has been replaced by the Provisional Criminal Code. 
(Translator) © = > a 


Succession is 
governed by 
express 
provisions, 


Property equally 


divided among 
male children. 


Validity of 
custom, 


What is custom, 


Gustom is not 
ipso facto 
binding. 


Invalid custom, 


Sie Ae oes 


, 

The law of succession is expressly provided in the “Law 
Present In Force”; therefore there is no room for the application 
of customs. [See Tsing Code, Chapter on Succession]. (5) e 

Customs prevail only in the absence of express provisions 
oflaw. Since the rule that a person’s property should be equally 
divided among his male children is expressly laid down in the 
“Law Present In Force”, customs have no application. [See 
Tsing Code Chapter on Family Property]. (6) 


The validity of customs depends on four essentials: (1) It 
must have been observed by people generally and immemorially. 
(2) It must have been repeatedly observed by people as law 
(3) the matter it concerns must be one for which there is no 
express provision and (4) it must not be contrary to public po- 
licy or interest. (7) | 

The validity of a custom is of course based on immemorial 
usage and common acceptance, but the matter it concerns must 
also be one that has not been expressly provided for by law or 
the usage is at variance with the provisions of only a non- 
obligatory law. If however a usage coincides with the provisions 
of some law, such usage is nothing more or less than the 
observance of law and no custom can result therefrom. (8) 

Though customs prevail where express provisions of law are 
wanting, they are not ipso facto binding. (9) 

The fact that A owes B money unpaid is no ground for 
refusal on the part of B to pay debts owed by him to C, 
and such practice, though it may be supported by custom, cannot 
be upheld in law, for it is repugnant to dealings between people 
generally. (10) 

The custom that when one sells property he is required 
to offer it first to his near agnates is invalid; for it is a 





(5) 3rd yr. AC. 70 . (8) 6th yr. A.C. 1492 
(0) -3rd yr.-A.C. 1198 (9) 4th yr. A.C. 1276 
(7) 2nd yr. AC. 3 (10) 7th yr. A.C. 1438 
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restraint on the freedom of exercising the rights of ownership 


and interferes with the circulation of wealth as well as with the: 


development of the country. (11)! 

The practice that owners of land acknowledge some Manchus 
as their landlords has been a custom in the province of Kirin 
since. the Tsing Dynasty, and through such practice many 
Manchus, as acknowledged landlords, have acquired the right 
‘to rent. Since this right was acquired in exchange for protection 
given to people who have received grants of land, it would be 
unjust to repudiate it, nor is its preservation against public policy 
or interest. (12) 

One of the essentials of the validity of a custom is that it 
must not be against public policy or interest. The alleged custom 
put forward by the Appellant which exempts the master of a 
ship from liability for damage done to others through negligence 
or intention cannot be valid, though it may possess all the 
other essentials; for it would mean that the master of a ship 
may, owing to avarice for profit, overload his ship, or employ her 
in towing in excess of her capacity, at the expense of other’s life 
and property and escape liability. The evils that would result 
from such a custom are unthinkable, and assuming that it exists, it 
cannot be valid for being against public policy and interest. (13) 

The custom that a trader’s debt is not personal, that is to 
say, it does not affect his property not engaged in trade is, 
assuming that it exists, invalid for being against public interest. 
(14) : 7 

‘The practice that people engaged in the same trade within 
the same administrative district form themselves into a guild and 
compel the rest engaged in the same trade within the same 
district to become members of the guild for the promotion of 
their common- interest has long been recognised by custom. 


Custom of acknow- 
leding landlords, 


Invalid custom, 


Trader’s debt is 
personal, 


Guild custom 
recognised. 





(11) 4th yr. A.C. 282 = (13) 3rd yr. A.C. 733 
(12) 3rd yr. A.C. 845 (14) 3rd yr. A.C. 988 


Rights must be exer- 
cised and obligations 
performed in good 
faith. 
Meaning of good 
faith. 


Majority at 16. 


Old rule repealed. 
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Such a guild, when formed, should be protected by law, ‚and 
although its rules may be unsatisfactory or have for the time 
being ceased to be compulsory, its existence cannot be denied. 
(15) 

The. exercise of rights and the performance of obligations 
must be in accordance with the requirements of good faith. (16) 

Good faith in law merely means absence of notice; it does 
not mean good intention ot good motive; therefore bona fide 
possession means possession of a thing with honest belief that 
it is one’s own and no notice of the fact that it belongs to 
somebody else. (17) 


Chapter LI. 
PERSON. 


Paragraph I. 
CAPACITY FOR RIGHTS 
| (nil) 


Paragraph II. 
DISPOSING CAPACITY. 


“According to the “Law Present In Force” a person attains 
majority at the age of sixteen. As a major must be accorded 
full disposing capacity, the acts of a person at that age, if not 
otherwise void or voidable, must be considered valid. (See Tsing 
Code, Chapter on Census.] (18) i 

The rule provided in the Chapter on Succession of the “Law 
of the Fu Pu” (Board of Census)* that a man who dies unmarried, 





- (15) 4th yr. A.C. 1257 | (17) 3rd yr. A.C. 1248 
(16) 4th yr, AC. 32 (18) 3rd yr. A.C. 797 


*Equivalent to the present Ministry of Finance. (Translator.) 
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if he has been engaged in public service or attained’ majority, 
is allowed to have a successor} is found in the edition compiled 
in the 12th year of Emperor Tung Tze, but it has not bean 
adopted by the “Law Present In Force” and must be considered 


as having been repealed. (19) 


According to the rules of interpretation adopted in our ee 
existing law the term “year”, if it is to be reckoned a full year, 
must be. expressly so stated. For instance, the Provisional 
Criminal Code provides that no act of any person who has not 
fully reached the age of twelve constitutes an offence, and that 
punishment for any crime committed by a person who has not 
fully reached the age of sixteen or has fuliy reached the age 
of eighty may be reduced. But the “Law Present In Force” in 
its Chapter on Census merely provides that a person attains 
majority at sixteen without using the word “fully”; therefore the 
proper construction of that provision is that in civil matters a 
person becomes a major as soon as he reaches the sixteenth 
year even without completing it. [See Tsing Code Chapter on 


Census.] (20) 


A minor has no disposing capacity. The person exercising Who acts for 


minors. 


parental powers over him or his guardian should act for him. 


(21). 


When the Appellant made the partnership agreement, he ne 


ratification. 


was only fifteen years of age and therefore a minor; but as his 
act has since been ratified by his grandmother, he cannot 


repudiate it on the ground of minority. (22) 





(19) 6th yr. A.C. 1189 (21) 4th yr. A.C. 1274 
(20) 5th yr. A.C. 833 (22) 3rd yr. AC. 766 


+ The term “heir” would: perhaps be better understood by the European reader, but it would 
be misleading. The. “heir,” if he can be so called, in Chinese Law is a person who succeeds 
another as his descendant. For this reason the term “successor” is adopted (Translator). 


Act of insane 


| persons. 


'Spendthrifts. 


Married women. 


Domicile. 


Wife's domicile. 
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The juristic act of an insane person is not binding on him. If 
he makes an agreement with a third party without the consent 
of his guardian, the latter may rescind it for his benefit. (23) 

Ths disposing acts of a spendthrift may be set aside by his 
curator for his benefit. (24) 

A married woman may own property and exercise rights 
over it. The power to exercise such rights, though not unrestricted 
during coverture, is free from restriction after husband’s death. 
(25) 

Where the acts done by a married woman in exercise of 
rights over her separate property are not of an ordinary house- 
hold character, the husband’s consent is necessary, unless he is 
guilty of desertion or not in a position to give consent (e.g. 
serving a sentence.) (26) = 


Paragraph III. 
CAPACITY FOR RESPONSIBILITIES. 
(nil) 


Paragraph IV. 
DOMICILE. 


The term “domicile” has not yet been defined in our existing 
law, but according to principles it should mean “residence in a 
definite place with intention to live there permanently.” (27) 

A married woman is under a duty to cohabit with her 
husband and this is why she takes his domicile; but if the 
husband .has no domicile, the wife may acquire one independently. 
(28) 





(23) 7th yr. A.C. 1022 (26) 7th yr. A.C. 903 
(24) 6th yr. A.C. 1178 (27) 7th yr. AC. 1 
(25) Ind yr. A.C, 35 (28) 7th yr. A.C, 863 


Paragraph V. 
PROTECTION OF RIGHTS TO THE PERSON. 

i injury is done to one’s reputation (which is one kind of Remedies for injury 
tights to the person) the injured party may, apart from applying da 
for the expunction of the injury, sue for damages or compensa- 
tion within the legal limits. (29) 

Reputation and private virtue are not the same thing. The ee na 
re-marriage of a widow, even though it may be deemed an virtue. 
unvirtuous act, does not deprive her of her right to reputation. 


(30) 





Chapter III. 
JURISTIC PERSONS. 





Paragraph I. 
GENERAL RULES. 

Juristic persons may be formed at will, by license, or by  Juristic persons. 
statute. Formation by statute means that the law provides for 
the formation of juristic persons and that compliance with the 
provisions is essential to the validity of the formation. This, 
however, can apply only to juristic persons formed subsequent to 
enactment. If they have existed before any, law on the subject 
is enacted, then, according to the principle that no law should 
be retrospective, special provisions must be made for them. 
This is the common rule among countries having a written law. 
It is true that in countries not possessing a written law the 
question whether or not the formation of juristic persons should 
be legally recognised is still unsettled, but it cannot be denied 
that juristic persons are a natural product. of society—they are a 
social phenomenon developed from necessities. What the State 
should do is to regulate them, not to repudiate them. That is 





(29) 5th yr. A.C. 960 (30) 6th yr. A.C. 864 


When juristic 
persons are 
recognised. 


How juristic 
persons are 
governed. 


Association and 
_ Foundation, . 


Juristic persons 
for public 
benefit. 


How juristic 
persons act in 
proceedings. 


+ 
Foreign firms not 
recognised as 
juristic persons. 
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why in every system of. law, where -there is express provision for 
juristic persons, the existence of some corporate body formed by 
individuals, as distinguished from the individuals themselves, or 
by: property, capable of rights and duties is recognised in practice. 
For these reasons we must recognise juristic persons. (31). 

Our law, except as regards public law and trading companies, 
has no express provisions concerning juristic persons, but juristic 
persons exist in fact. owing to social necessities, so that they 
must be recognised in law so long as the fundamental conditions 
for the formation of juristic persons are fulfiled. (32) #2 

The questions, viz, of what nature should existing juristic 
persons be recognised and by what law should their internal 
rights and duties be governed, should be decided according to 
the rule that in the absence of express provisions customs 
prevail and in the absence of customs principles of law 
prevail. (33) * | 

A juristic person composed of a group of natural persons 
in pursuit of a certain object is called an Association ; a juristic 
person composed of properties devoted to the furtherance or a 
particular object is called a Foundation. (34) 

Whenever a juristic person is created for public benefit, ‘its 
initérests should be entrusted to its committee for the time 
being, who should also discharge its debts. (35) 

A juristic person performs its procedural acts through its 
directors as their legal agents; anyone else who so acts for if 
must have been authorized by the directors. (36) 
| Foreign firms established in China, no matter whether or not 
they are lawfully formed as juristic persons according to the laws 
of their nationalities, are not recognised as juristic pérsons by any 
express provisions contained in our existing law. (37) 
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"Paragraph LI. 
ASSOCIATIONS, 

So long as a' juristic person 
individuals for the attainment of a certain object, then, no matter 
whether its funds are contributed by its members or subscribed 
from outsiders and whether it subsists entirely on the interest of 
its foundation funds, it is nevertheless an Association. (38) 

- The directors ‘of an Association must be elected by its 
members, and the election to be valid must be unanimous. (39) 

Admission of new members, unless .otherwise provided by 
the Association, must be approved by a resolution passed at a 
full meeting of its members. (40) 


Paragraph III. 
FOUNDATIONS. 


e 


Until the promulgation oí the Civil Code there is yet no 

express provision of law relating to Foundations, which are 
| therefore to be governed by ee of law in the absence 
of customs. (41) 

The essentials of a Foundation are (1) a definite object (2) 
a definite fund and (3) an administrative organ, the possession 
of which ensures an independent existence. (42) 

Jf the original object of a Foundation is extended or 
augmented alter its establishment, the question whether the new 
object should be regarded as part of the original or .as that of 
an independent juristic person depends on whether or not the 
new object is accompanied by the other elements essential to 
the existence of a juristic person. (43) 

The fund of a Foundation should be ‘used for the object for 


is formed by a group of Modes of subscription 


do not affect 
Association as 
juristic person. 


Election of 
directors. 


How new 
members are 
admitted, 


How Foundations 
are governed. 


Essentials of a 
Foundation. 


Extension. or aug- 
mefitation of 
objects, 


which the Foundation was established, but what the object is _ 
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Promise of 
donation. 


Donor's 
directions. 


Ownership of 
temple properties. 


Founders' directions 
as regards 
directors. 


Management of 
peoperty settled for 
public benefit. 


depends on the Articles made at the time of the formation of the 
Foundation and afterwards as well as other reliable facts. (44) 

According to our existing law a promise of donation in 
order to be binding need not be in writing under the hand of 
the donor. It is binding so long as it can be proved by any 
means. (45). 

If the donor at the time of the donation directs that his 
donation should be devoted only to: certain objects, and that 
the interests accruing therefrom should be controlled by a 
special committee, his directions may be regarded as conditions 
of his donation and are valid in law. (46) 


The ownership of a public monastery or temple. and its 


properties, notwithstanding that the donors have specified the 


objects of their donation, vests not in them but in the monastery 
or temple itself, so that among themselves there does not exist 
any kind of co-ownership in respect of its properties; but their 
wishes as to who should manage the affairs of the monastery 
or temple and its properties and for what purposes and under 
whose directions should its income be employed should be carried 
out. In the absence of any contrary intention declared by the 
donor, however, the question as to who should have those 
powers depends on who has lawfully acquired them in fact. (47) 


If the founders of a Foundation prescribe, at the time of 
the donation, the means of the appointment of directors, what is 
then prescribed forms part of the Articles of the Foundation, 
and the question of election of directiors by members does not 
arise. (48) 


If certain property is settled for certain objects for public 
benefit, the management of such property and the appointment 
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of the trustee should be provided: for, but, in the absence of 
such provisions, any rules relating thereto that have in fact long 
been observed by the interested parties will be binding. (49) 

If the founder of a Foundation did not in his lifetime 
Prescribe the means of appointment or removal of the trustees, 


the court must, on the motion of an interested party, determine 
such means. (50) 


If a person has before his death applied to the competent 


When court 


may determine means 


of appointment 
etc, of trustees. 


When successor 
cannot revoke 


court for sanction to establish a Foundation, his successor ancestor's donation. 


cannot afterwards revoke his donation. (51) 

If a person makes a donation of property for certain objects 
for public benefit, the ownership of such property, unless reserved 
at the time of the donation, passes from the donor and ‘acquires 
an independent existence; therefore, in the event of the extinction 
of the original objects, the property does not revert to the donor 
or his successor but will be employed for other proper objects. 


If the donor only allows his property to be used temporarily 
for public benefit but does not part with the ownership thereof, 
he or his successor may withdraw the property at will, and, in 
the event of the original objects being extinguished, there is no 
doubt that he or his successor may dispose of the property as 
he pleases. (52) . 

The directors of a Foundation act as its agents only when 
they act within the scope of its objects, so that any contract 
they make in relation to its property must be within such scope 


before it can be valid. (53) 


If the directors of a Foundation make a contract disposing of 
its property outside the scope of its objects, their acts are ultra 
vires, and, irrespective of whether they have acted with the 


intention to benefit themselves or a third party at the expense 
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Disposal 
of donation 
property after 
extinction of 
original objects 


Are directors 
agents? 


Directors acting 
ultra vires 
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of the Foundation and whether the ‘Foundation has in -fact 

suffered, the contract is void as against the: Foundation. (54) 
Property given to a monastery or temple by a donor becomes 

public property. Its representative (headman) has only the power 


` of management, not the power. of disposal, in regard to such 


Powers of 
Representative 
when property 

vests in him 


Donor's right 

to ascertain 
the use of 
property - 


Donor's right 
to inquire about 
advancement 
of objects 


` Donor cannot 
withdraw property 


property [See Repealed Provisional Regulations Governing the 
Management of Monasteries,] (55) 

If the ownership of any property given by a donor: to a 
monastery or- temple is vested in its Representative, the latter 
cannot, without the consent of the donor or his successor or 
the sanction -of the competent court, dispose of the property for 
any object differing from those for which the donation was made, 
[See Art. 10 of the Regulations Governing the Management of 
Monasteries and Temples.] (56) 

If the donor has at the time of his donation specified the 
objects of the donation, he has the right to ascertain from the 
donee whether or not the property he gave has been employed 
for those objects. (57) 

According to the most proper principles of our existing 
law an important -donor of a Foundation who has been 
exercising ‘supervision over its directors in their dealing with its 
property necessarily has the right to inquire about the maintenance 
and advancement. of its objects. (58) 

Any property given by a donor to a temple becomes public 
property for religious purposes, and its ownership passes from 
him and vests not in the Representative of the temple but in 
the temple itself; therefore if the Representative mis-manages the 
property or has otherwise dealt with it improperly, the donor, 
though he. may interfere, cannot withdraw the property. [See 
Arts. 10 and 23 of the Regulations Governing the Management 


of Monasteries and .Temples.] (59) 
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If, according to the Articles of a Foundation, its winding-up, 
in the event of dissolution on account of the non-fulfilment of 
its objects or other accounts, should be entrusted to a liquidator 
or its directors, such provision must of course be observed; but 
if no such provision has been made and there is no liquidator, 
the donor may do all beneficial acts for the Foundation, such 
as winding-up, petitioning the court, or re-construction, provided 
he shall act under the supervision of the proper authorities and 
act honestly. (60) | 

If a person settles certain property for certain objects for 
public benefit, such property can be used only for those objects, 
and if they are employed for any other objects, an .interested 
party may apply to the court for interference. (61) 

Whenever a number of persons contribute property for certain 
objects for public benefit, the property does not, after the 
contribution, vest in these persons as co-owners, and, unless the 
objects are fulfiled or incapable of being fulfiled, or unless it 
is otherwise provided by any statute or ordinance or by the 
original Articles, it must be used only for the objects originally 
fixed.. If it is used for other objects, though for public benefit, 
it will be necessary to obtain the sanction of the chief administra- 
tive authorities of the province concerned as well as the. consent 
of all the contributors or their descendants. If the contributors 
or their descendants are too many to be consulted, then the 
consent of the main contributors will suffice. (62) 

The property of a monastery or temple should be managed 
by its Representative, and, except the case of a private. temple 
built entirely with one’s own money, even the donors. or their 
successors could not, without the consent of the Representative, 
-petition the «authorities for the disposal of such property on the 
ground that fund is needed for matters of public interest. (63) 


Donor may do 
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for Foundation 
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When deviation 
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Representative 
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If there are good grounds for the donors to dispose of the 
temple property and the Representative unreasonably withholds 
his consent, or if custom allows the donors to do so indepen- 
dently, it will be necessary to obtain only the sanction of the. 
chief administrative authorities. (64) 

The original donors or their descendants have the right to 
inquire about the preservation of the local temples as well as 
to consent to the disposal of the temple property; a person 
wholly unconnected with the temples but merely residing in the 
locality shall not be allowed to take proceedings concerning them 
on the pretext of public interest. (65) 

Property contributed to a monastery or temple ‚by donors 
becomes public property. Its Representative has only the powers 
of management over such property, but cannot dispose of it at 
pleasure. Property purchased by him, however, vests in him and 
he has full powers of disposal over it. (66) 

It is a matter of common experience that a monastery or 
temple generally purchases property in the name of its Repre- 
sentative; therefore, unless there is other evidence showing that 
the property was purchased by him with his own money, he 
cannot claim the property as his own, though it may be in his 
name. (67) 

Though the founder of a Foundation may have provided in 
the Articles that the property of the Foundation should be in- 
alienable, yet, as a deference to the intention of the founder as 
well as for the benefit of the Foundation, alienation should be 
allowed, if there is good ground for it and he or his descendants 
consent thereto. (68) 

Property given by donors for certain objects becomes an 
entity capable of rights and duties. Any person who has the 
management of such property must exercise due care in protecting 
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its interests, and if he fails to do so and abuses his position at the 
expense of the property, the court may, on the application of an 
interested party, remove him. from the management, no matter 
how he may have acquired the pou: (69) 


\ | ner Iv. 
E THINGS 


Land and hones are respectively considered as immovables. (70) 

Things permanently attached to land and products of land 
before their separation form a material part of the land and shall 
pass with the ownership thereof on transferrance. A thing is said 
to be permanently attached, to land, when it is such that it cannot 
be removed without altering the shape or reducing or impairing 
the usefulness of the land. Things that are neither products of 
the land nor permanently attached to it are pure movables and, 
though they: may be put in the land, will not pass with the 
ownership thereof on transferrance. (71) 

Ifa deed of sale simply says it conveys a certain piece of land 
or a house without reserving the woods growing thereon, and 


there is no evidence showing that they are not sold therewith, 


they will be considered to have been sold along with the land 


according to the principle that things growing on land are deemed 
part of the land. (72) 





Chapter V. 
JURISTIC ACTS 





Paragraph I. 
DECLARATION OF INTENTION 
If a certain condition is required by custom as essential to 
the validity of a juristic act, any such act non-fulfiling such 
condition is void, notwithstanding that it actually exists. (73) 


Immovables 


Quasi Immovables 


Sale of land 
without reservation 


Juristic act 
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Writing and the making of an identification mark: are not 
essential to the validity of a declaration of interition. (74) 

The making of an identification mark on a written instrument 
merely signifies acknowledgement ‘of the contents thereof, so that 
the validity of such acknowledgement remains the ‚same, no 
matter what mark is used for the purpose. (75) 

What is commonly considered to -be implied from the nature 
of the act or by custom becomes, unless expressly excluded by 
the doer of the act, part of it and binding on him. (76) 

Consideration is not essential to the validity of the waiver of 
a right, and the question whether or not the person making the 
waiver has the intention of making a gift (i.e. his motive) is 
immaterial. (77) 

Legality of object is essential to the validity of juristic acts; 
therefore no act is valid, if its object is repugnant to an obligatory 
law in force at the time it was done. (78) l 

Any act whose object is forbidden by law is void and in- 
capable of creating any rights or duties. Since gambling is a 
penal offence it creates no valid obligation. (79) ` . 

The difference between buying in advance and “ paying 
differences” depends on whether at the time when the contract 
was made the parties intended really to buy and sell or only to 
pay differences according to the market price. In the latter case the 
transaction is what in law called “paying differences” and regarded 
as mere gambling. What one party lost in such a transaction 
is not an enforcible debt. But the original intention of the parties 
is not to be judged merely by the fact that the goods bought 
and sold actually change hands or not at the date agreed upon. 
So long as the true object of the contract was to buy and sell 
goods at a certain date, then though it may happen that the 
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goods were re-sold to ‘the seller or that, owing to inability to 
perform the contract, damages based on the diffefence between 
the market value and the contract price was paid, the: transaction 
is not to be regarded as one of “paying differences” (80) 
<- Any. juristic act whose object is to evade a ‘prohibitive law is Üy 
void; therefore, if a lender taking advantage of the pressing 
circumstances’ of the borrower exacts a high interest from him 
contrary to the law prohibiting interest exceeding thirty per cent 
and, ‘in order to evade the law, artfully has the interest expressed 
within the legal limits, that part of the agreement which relates 
to the excessive interest is illegal and void. (See Tsing Code, 
Chapter on Debts, Art. relating to Usury]. (81) 
That chapter of the Tsing Code which concerns sale and Eaa onnes by 
mortgage of land and houses contains provisions forbidding mort- 
gage or purchase of lands or houses owned by Manchus and 
makes violation of these. provisions a penal offence. These 
provisions were enacted in the 15th year of the reign of Emperor 
Jare Hsing. In the reign of Emperor Han Fung the right of 
alienation was conceded to the Manchus and this was embodied 
in the law of the Fu Pu (Board of Census)* in the 5th year of 
the reign of Emperor Tung Tze. In the 15th year of the reign 
of Emperor Kwong Hsu the old prohibitive law was revived on- 
the petition of the Fu Pu, and it was not repealed until the 33rd 
year of the same reign, when a petition for its repeal was sub- 
mitted by the Board of Expenditure.” Therefore any transaction 
concluded during the prohibitive period for the alienation of land 
owned by. Manchus is void. (82) 

“A promise. made by one party to another in consideration of Ilegal consideration 
a criminal act t committed by the latter is not binding. (83) 
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Any debt created between joint offenders in consequence of 
the offence committed by them is not enforcible in law. (84) 

Any promise made in consideration of a favour being obtained 
from an official is made for an illegal consideration, and, though 
it may not amount to bribery, cannot create any enforcible 
obligations. (85) 

A proclamation dated the 10th day of March of the third 
year of the Republic pardoned certain offences specified in the 
term of the Convention. But though the offences were pardoned, 
any contract based on those offences is still void. (86) 

Any juristic act the tenor-of which is against public peace 
or public interest is void. (87) 

If a person coerces another to promise to pay him for what he 
is already bound to do to the promisor, such promise is void for 
being against public peace and interest. (88) 

When a juristic act is said to be void for being against public 
order or repugnant to an obligatory law, it must refer to the tenor 
of the act. If it is not the tenor of the act but the motive for 
doing it is unlawful, the act is nevertheless valid and gives rise to 
tights and obligations. (89) 

The causa of a juristic act differs from the motive for doing 
it. Unless according to law or to the nature of the act no 
causa is required, any act which has no causa or whose causa is 
illegal is invalid and creates no obligation between the parties. (90) 


According to the principles of the law of procedure the effect. 
of a judgment cannot.bind any person other than those who are 
parties to it, but if one of the parties enters into a juristic act 
with a third person on the basis of the tenor of the judgment, 
to the knowledge of the latter and without his objection, he will 
be considered as having tacitly accepted the tenor of the judgment 
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as that of the act and will not be allowed to repudiate it on the 
ground of principles of procedure. (91) 

If a contract is in conflict with a custom. that has nothing to Contract in conflict 
do with public interest, the contract will be upheld for the sake of “iP custom 
giving effect to the intention of the parties. (92) 

A declaration of intention made with the secret reservation of Reservation of 
not willing the matter declared is void, if such reservation is or to cheat 
ought to be known to the other party. (93) 

If a person purposely makes a false declaration of intention 


and this is not and cannot be known to the other party, what 


False declaration 
of intention unknown 
to the other party 


the person declares, though false, is a valid declaration of inten- 
tion and cannot be claimed as void against the other party. (94) 
If the declarant conspires with the other party in making a False declaration 
false declaration the juristic act between the parties is void. (95) a 
A false declaration of intention, though void as between the paie declaration 


. of intention 


parties who conspire in making it, is not void as against a bona 's aor yold as against 
fide third party. (96). E 

If a juristic act is brought about through a declaration of Fraud or coercion 
intention extorted from the declarant by fraud or by coercion, it ae 
- is voidable at the option of the declarant. (97) 

Fraud in civil cases means where one party who wishes tO Meaning of Fraud 
deceive another party intentionally makes a false statement of facts 
to him, who is thereby induced to make a declaration of intention 
as to the tenor of an agreement. (98) 

A declaration of intention made through the fraud of a third Fraud ofa third party, 
party is also voidable, provided the other party has or may have 
known the facts. (99) 

Threats or duress means words or actions which are calculated meaning of 


to produce such fears in the mind of the person threatened or ‘*#t and duress. 
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under duress as to make it impossible for him to disobey and are 
used by a person with intention to cause such fears in the person 
threatened or under duress through pressure exercised on his body 


or mind. (100) 

Threat or duress is not confined to actions. It will be threats 
or duress, if one intentionally uses words so as to produce such 
fears in the mind of another as to make it inpossible for him to 
disobey. (101) 

In the case of a declaration of intention made under coercion 
the act itself must be sufficient to deprive the declarant of his 
free will. If the declarant is forced for personal reasons to make the 
declaration of intention, he is merely actuated by a motive. Such 
a case differs little from one where a person pressed for money 
sells his property at a cheap price. Therefore no rescission is 


allowed in such cases. (102) 


‘In the case of coercion the act of coercion and the declaration 
of intention. must stand in the position of cause and effect, that is 
to say, the declarant must have been forced to make the declaration 
of intention out of fears produced in him in consequence of threats * 
uttered by another. 
by a person exercising rights in the lawful way, but if the threats 
uttered by him to the obligor are improper or unlawful or contrary 
to good morals, this will be deemed as coercion furnishing a 
good ground for rescission. (103) 

A declaration of intention induced by threats is voidable at 
the option of the declarant, but the essence of threats consists in 
the injury being unlawful. If within the limits of the law an 
official department detains a debtor in custody on the application 
of the creditor, it is only exercising lawful powers and no unlawful 
injury can be spoken of. The debtor who has made a declara- 
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tion. of intention in consequence of his detention cannot rescind 
it on the ground of threats. (104) 


i An express or implied ratification made by a person threa- 
tened whilst the threats last is void. (105) 


Rescission of a declaration of intention induced by threats is 
effective even as against third parties. (106) 


If a mistake as to the tenor of a declaration of intention is 
such that, had the declarant discovered it, he would not have 
made the declaration of intention, he may rescind it. (107) 


In. interpreting the intention of the parties to a declaration 
‘of intention, the court, though it may act in various ways, must 
take into consideration all circumstances existing at the time of 
the declaration. It must not merely go by the letter and so miss 
the true intention of the Parties. (108) ES 


If two parties are in dispute as to the tenor of a document, 
the ordinary meaning of the words should be first looked into 
in interpretation. (109) 

Where the declaration is ambiguous local custom may be 
resorted to in assisting interpretation. (110) 

Although in the interpretation of a contract the true intention 
of the parties. should be looked to instead of being. subservient 
to the letter of the contract, yet the words of the contract cannot 
. entirely be disregarded. (111) 

In the interpretation of the intention of the parties the circum- 
stances existing at the time of the declaration and other evidence 
should be taken into consideration instead of being subservient 
to the letter of the contract; therefore if, according to the cir- 
-cumstances then ve and other evidence, it is clear that 
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certain words used -in the constract are mere “puffing”: and: not. 
the expression of true intention, the latter. should prevail. (112). 
Where meaning Where the. meaning of the words used in the contract is clear, 
such meaning should be adhered to and it cannot be enlarged . 
or narrowed. (113) 
Interpretation by ` If a party has interpreted the tenor of his or another's de- 
dida claration in a certain way and long acted upon it accordingly, 
then no matter whether the interpretation agrees with the original 
intention, there is interpretation by consent, which should be 
adhered to; for it is a fundamental principle in civil law that a 
party may dispose of his own rights as he pleases, and so if the 
interpretation by consent is unfavourable to him he is considered 
‘to have waived his rights, and if it is favourable to the other. party 
he is considered to have conceded the benefit. (114) | | 

Implied declaration. A declaration of intention may be express or implied. The 
latter means certain conduct from which intention is presumed, 
though there is no word or action by which the intention is 
expressly declared. But mere silence does not amount to a 
implied declaration. (115) 

Implied declaration. Though the doer has not expressly declared any intention, 
yet if according to his conduct intention may logically or in 
common experience be inferred (i.e. where there is a negative 
-act) then it may be said that there is an implied declaration of 
-intention. (116) 


Paragraph II. 





CONTRACTS 
Formation of A contract is formed by two parties making a declaration 
contract. 
-of intention ad idem. (117) 
Offer and According to the general principles of contract the formation 
cceptance. A 
= -of a contract consists in the acceptance by one party of an offer 
(112) 3rd yr. A.C. 64  ' (115) 3rd yr. A.C. 1203 ‘ 
(113) 4th yr. AC. 975 . (116) 4th yr. A.C. $60 


(114) 3rd yr. A.C. 1214 | (117) 3rd yr. AC. 241 
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made by another party, the declaration of intention of both parties 
being ad idem (118) 


No contract whatever can be formed merely by an offer 
without acceptance. (119) 


Signature and seal are not essential elements in the forma- 
tion of ordinary contracts. (120) 


In respect of a written contract, though its form in writing 
may be incomplete, yet, if it can: be. proved by other means 
that both parties have declared their intention al idem, the 
‘contract will be established and capable of legal effects. (121) 


The formation of a contract consists in the communication 
of an offer and the acceptance of such offer in due time. If 


Offer without 
acceptance. 


Signature and 
seal. 


Incompletion of 
form in Written 
contracts. 


Acceptance must 
be communicated 
in due time. 


‚the acceptance is not communicated in due time but after the 


offer has lost its effect, the acceptance can only be regarded as 
‘a counter offer. (122) | 


If, according to the usage of the place where the offer is 
made or to the practice of the parties or to the declaration of 
intention of the offeror, the acceptance need not be communica- 
ted, the contract is considered as concluded as soon as there is 
‘acceptance in fact. (123) | o 

If the- offer prescribes a certain period for acceptance, the 
offer lapses with the ‘expiration of the period, and there is no 
obligation on the part of the offeror to notify the offeree to 
that effect when the period expires. (124) | 

_ With regard to expenses incurred in preparation, each party, 
unless it has been otherwise agreed, should bear without com- 
pensation what he himself has incurred,. no matter whether the 
contract is made or not. (125) 


When Communi- 
cation unnecessary. 


Lapse of offer. 


Preparation 
expenses. 





(118) 3rd yr. AC. 574° (122) 2rd yr. AC. 195 
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Agent’s act binds 
principal directly. principal by an agent within the scope of his authority directly 


One co-owner 


acts for others. 
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Paragraph III. 
AGENCY 


A declaration of intention made in the name of the 


binds the principal. (126) 

If one of several co-owners has power to act for the others 
in disposing of the common property, his acts will according to 
the principles of agency directly bind the other co-owners. (127) 


Obligations incurred * When a member of the family has performed on behalf 


on behalf of th 


e 


of the whole family any acts entailing obligations, he can of 


family. 
course enforce the performance of such obligations against the 
head or the rest of the family. (128) 
If principal does not If a person requests another to sell property for him. aid 


specify purchaser, 


agent may sell 
to whom he 
likes. 


When agent's acts 


directly bind 
principa!. 


Non-disclosure of 
principal's name. 


Minor may be 
agent. 


either expressly or impliedly authorises him to sell it to whom- 
ever he likes, then any contract of sale made by him, no matter 
who the other party is, will be binding on the seller (i.e. the 
owner of the property) (129) 

In order that what is done by an agent may directly bind 
the principal two conditions must be fulfiled: (1) the agent 
must be acting within the scope of his authority and (2) he 
must be acting in the name of the principal. (130) 

An agent who makes a declaration of intention without 
disclosing the name of the principal is considered as acting for 
‘himself, unless the opposite party knows or ought to know ‘that 
he is only acting as agent. (131) | | + 

There is a différence between a minor acting for himself 
‘and a minor acting for others. If a person is capable. of 
‘understanding he is capable of acting for others, though he is 
a minor. (132) 





(126) 5th yr. 
127) 5th yr. 
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C. 949 (131) 7th yr. AC. 351 * 
£ $31 (132) 7th w A.C. 1517 


— 25 — 


The relationship of agency, except statutory agency, is 
created by an act of the principal, that is to say, between the 
principal and the agent there must be authorization either by 
attorney or otherwise. (133) 

Authorization being a kind of juristic act must be effected 
by a declaration of intention express or implied; but authority 
to buy goods and authority to sell goods are two different 
things, and a man cannot be presumed’ to have authorized 
another to sell goods, merely because he has authorized him to 
buy goods. (134) . 

When a son having disposing capacity performs a juristic 
act for his father, such act, if within the scope of his authority, 
binds his father. (135) 

After a power of agency has been conferred, any alteration 
in the power is inoperative until the alteration is communicated 
by the principal to the party who contracts with the agent. (136) 

Termination of the power of agency is inoperative as 
against a bona fide third party, and any juristic act since 
performed on behalf of the principal still binds him. (137) 

If an agent, with the permission or consent of the principal 
or owing to necessities, employs a sub-agent, he must be 
responsible for the employment and supervision of such sub- 
agent, unless the sub-agent is a person named by the principal. 
(138) 

The acts of an unauthorized agent do not bind the principal 
unless ratified by him. (139) 

Though in common parlance a distinction may be drawn 
between an unauthorized agent, meaning thereby a person who 
performs juristic acts in the name of another without his 
authorily, and an agent acting ultra vires, meaning thereby a 


How agency is 
created. 


How authorization 
is effected. 


Son acts for father. 


Alteration in 
power 
of agency. 


Effect of termination 
of agency. . 


Employment of 
sub-agent. 


Acts of unauthorized 
agent. 


Unauthorized agent 
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Ratification, 


Effect of. refusal 
to ratify. 


Rights of persons 
contracting with 
unauthorized 
agents, 


Alleged principal 
not liable. 


Contracts of un- 
authorized agents, 
- unless ratified, 
are void even 
as regards 
themselves, 


Personal liability 
of unauthorized 
agents.. 
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person who performs juristic acts on behalf of another outside 
the scope of his authority;,but in principle. an agent acting 
ultra vires is merely a kind of unauthorized agents. (140) 

If an unauthorized person purports to contract as agent for 
an alleged principal, such contract, when ratified by the latter, 
will be operative directly for or against him. (141) 


If the principal refuses to ratify the acts of an unauthorized 
agent, the acts will be void ab initio and the original position 
of the parties that inay have been altered by such acts must be 
restored; for example, things delivered must be returned. (142) 


The other party who cogtracts with an unauthorized agent, 
even though he did not know that the agent was unauthorized, 
can only sue the agent for damage sustained by him, but he 
cannot refuse to have the original position of the alleged principal 
restored. (143) 


The acts of a person purporting to act as an agent are 
inoperative for or against the alleged principal, unless they are 
lawfully ratified by him; therefore the other party who contracts 
with the unauthorized agent cannot sue the principal for any 
damage sustained. (144) 


If an agent acts without authority or outside the scope of 


his authority, he is an unauthorized agent and the contract made 


by him with any third party will, unless ratified by the principal, 
be inoperative - not only .as regards the principal but. a as 
regards himself. (145) 


An unauthorized agent is responsible for his acts to a bona 
fide third party who contracts with him (i.e. when the other 
party who contracts with him honestly believes that he has the 
authority to act.) (146) 





(140) 3rd yr. AC. 654 
(141) 4th yr. A.C. 400 
(142) 4th yr. A.C. 1565 
(143) 4th a A.C. 1565 
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If a person contracts as agent for another but fails afterwards 
-to prove his authority and the alleged principal refuses to ratify 
his acts, he must either perform the contract himself or pay 
damages to the other party. (147) 

Where a person performs juristic acts without declaring that 
he is acting for a principal, he is responsible for his acts to the 
other party. (148) 

A contract made by an unauthorized agent may be rescinded 
by the other party before it is ratified by the principal, provided 
that he did not know that the agent was acting without authority 
(149) 

According to the principles of law, where an agent contracts 
without authority, the other party may, before ratification by the 
principal, rescind the contract and the principal has the right to 
ratify or refuse ratification. If the contract is once rescinded or 
its ratification once refused, it cannot again be made valid by 
a judicial decree against the intention of the parties. (150) 

_ Tf an agent can prove his authority, the obligation to perform 
the contract will devolve entirely on the principal and he himself will 
-be absolved from liability; if an agent has in making contracts 
received any money or other things, the principal may sue for 
the recovery of the same. (151) 

If an officer of the state enters into any juristic act in private 
law on behalf of the state, he is considered as an agent of the 
state in private law. (152) 


Paragraph IV. 
CONDITIONS AND LIMITATIONS. 


If an assignment of immovable property is made subject to 
a condition precedent, the assignment is inoperative until the 


Where agent fails 
to prove 
authority. 


Liábility of agent 
acting without 
declaring he is 

agent. 
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other party. 
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Doer of a void act, 
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another's 
debts. 


a voidable 
act 


Void acts. 


void. 


from a void 
contract. 
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condition is fulfiled, so that if the assignor in the. meantime. sells 
the subject of the. assignment to a third party, he cannot: be. 
deemed as disposing of another’s property. In the event of the 
condition being fulfiled, however, the. subject of the assignment 
vests in the original assignee, and the transaction between the 
assignor and the subsequent assignee becomes void; but if the 
condition is not yet fulfiled, the sale cannot be regarded as 
invalid. (153) : x 

If a person undertakes to pay another’s debts subject to 
conditions, the undertaking .operates only in the event of the 
fulfilment of the conditions. (154) 

Paragraph V. 
VOID, VOIDABLE, AND CONSENT. _ 

A juristic act cannot be claimed to be void except by an 
interested party. (155) 

All acts contrary to an obligatory law are void in law. A 


‘void act differs from a voidable act. A court of law will hold.a 


void act void without waiting for it to be avoided by the parties, 
and no tights or liabilities can arise from it. (156) | 

An act having for its object a matter forbidden by law is 
void. That a juristic act is void can be maintained even by the 
doer himself. (157) 

The fact that one part of a contract is void does not in 
principle render other parts also void if they are otherwise valid. 
(158) e 

Where a contract is void, but hed the parties known that it 
was void, they would have made a different contract, such 
contract will be considered as valid if its essential elements are 


. present. (159) 
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An attempt to dispose of somebody else's property, though  Obligations-arising 
| A out cf an un- 

it cannot create or destory any real right to the property, may successful scene 
to transfer a 


create a valid obligation, and such act, if not otherwise void, real right. 

cannot be held invalid nor can the obligation thus created be 

repudiated. (160) 
Parties to a void contract are under an obligation to restore ,, | Ovisatiors 


of parties to'a void 


the original state of things. (161) contract: 


4 


Any disposing act done by a person not entitled to do so Effect of becoming - 
‘becomes valid as soon as he has acquired the rizht to do so, and a 
its validity dates. back to the day of disposal.. Therefore if a man i ci 
disposes. of what is not his own and afterwards succeeds to it, he 


is bound by his act. (162) 


In order to rescind a declaration of intention-on the ground When to rescind. 
that there is a flaw, not only the alleged ground must exist but 
the right must also be exercised in time and before confirmation. 
(163) 

Apart from the doer himself or herself, the right to rescind a who may rescind. 


juristic act can be exercised only by his or her agent or his 
successor or her husband. (164) 


If a minor disposes of family property without his mother’s Minor selling family 
| > S P property. 
consent, she may rescind the transaction, but not the minor or | 


the third party. (165) 
If a voidable contract is lawfully confirmed by the person min 
entitled to rescind, the right to rescind is lost. (166) 


A juristic act when avoided is deemed void ab initio; there- A” avoided act is 
d : deemed void 


fore as soon as the act is avoided each party thereto- must restore ene 
the original state of things as it existed before the contract. (167) 


Acts of spendthrifts. 


When a disposing act of a spendthrift is avoided by his 
curator, each party is under an obligation to restore the original 
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state of things, the spendthrift being not allowed to keep what 
he has received from the other party. (168) 


+ 


A voidable act once If a voidable juristic act is expressly or impliedly confirmed 
adenda by the person entitled to avoid it, it can no longer be avoided. 
(169) : tis 
An act done If a person, who in law is incapable of disposing of any 
sis aay coca property without a certain person’s consent, enters into a juristic 
Br act for the disposal of property without obtaining such consent, 
no property passes by such act. (170) 


Consent may be If a juristic act requires for its validity some person’s consent, 
did such consent need not necessarily be given at the time when the 
act is done. The act will be valid, if such consent has been given 

previously or given after by way of confirmation. (171) 


Consent does not The question whefher consent has been given or not does 


depend on signature. 


not depend entirely on whether the contract has been signed or 
not (by the person whose consent is needed). If it can be proved 
by other facts that he has expressly or impliedly given his consent, 
he will not be allowed to rescind the contract on the ground that 


he has not signed it. (172) 


If a person enters into a contract of sale or mortgage for the 


Contract void 
inrem 
may be valid 
in personam. 


disposal of another’s property which he has no right to dispose of, 
such contract is valid in personam but not in rem. (173) 


wine diepone The estate of a deceased father devolves on his children or 
the person who succeeds him as his son. If the inheritor is a minor, 
his mother will manage the property for him and may dispose of 
the property for him when necessary, but if he is a major, disposal 
of such property should be made by him with her consent and 
disposal made by her independently would be invalid. If, however, 


the deceased has left words empowering her to dispose of the 
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property and then she exercises ‘such power, her act differs little 
from that of the disceased. himself and cannot be regarded as hers 
independently. (174) 
a the successor of a-person attempts, during the lifetime of se ator 
the latter, to dispose of the latter’s property, his disposing act is 
void. (175) 

If a descendant attempts to mortgage or sell any property Attempt ofdescen- 
reserved for him by an ascendant, his act, no matter whether the deta 
other party (i.e. the mortgagee or purchaser) is acting bona fide diia 
or not does not bind the property; and assuming that the mort- 
gagee or purchaser has in such cases no knowledge of the facts, 
he can only claim for the return of the loan or price money. 
from the mortgagor or vendor—he cannot maintain that the 
property has lawfully passed to him. (176) 

If one of several co-owners of land, without the others’ oo 
authority or consent, mortgages the whole piece of land to the 
tenant, the mortgage is void and the position of the patties 
remains the same as before the mortgage, that is to say, the 
tenants’ liability to pay rents to the co-owners remains as 
stipulated in the lease. (177) 

No real right can be created except by a person lawfully Tenant cannot 
entitled; therefore if a tenant, without the authority of the land- "property. 
lord, mortgages the land leased to him, he is bound in law to 
redeem the property. (178) 

If a person who has only the custody of a thing belonging cire 

no right o 


to another disposes of such thing without the owner’s consent, disposal. 
no property in such thing passes. (179) 


If a person disposes of the object of a right which he has Disposing act 


of person 


no right to dispose. of, his disposing act, if consented to or  notentitled. 
ratified by the person entitled, is valid. (180) 
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No transferrence of real right in property. can be lawfully 
effected except by a valid declaration of intention of the person 
fully entitled. If the disposing act is done by an agent it must 
have been either authorized before or ratified after by the person 
fully entitled (181) u Bes ‘oo 

If a son without his father’s authority disposes of his father's 
property, of course no real right is validly created; but if the 
disposing act is afterwards ratified by the -father it must. be 
considered as valid. (182) 

If a person disposes of another's property which he has no 
tight to dispose of, the true owner may certainly avoid the. 
transaction, but a third person unconnected with the” property 
disposed of has no right to interfere. (183) = 





Chapter VI 
PERIODS OF TIME AND DATES 


‘In civil matters completion of the last year is not insisted 


upon in the reckoning of a person’s majority; therefore a person 
becomes a major as soon as he reaches the age of sixteen, 


` (184) 





Chapter VII 
PRESCRIPTION 

Paragraph I 
GENERAL RULES 


Except a few statutes and ordinances which relate to prescrip- 
tion in special cases, our existing law has no provision as to 
prescription relating to civil matters generally (185) 
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‘The Civil Code has not yet been promulgated, and, in the 
absence of express provisions, it is not for the court to say what 
kinds of rights should be subject to prescription in regatd to 
their acquisition and extinction and when the prescriptive period 
begins to run and when completed. (186) 

Our existing law has no provision as regards prescription. 
What is provided in the Draft Civil Code ‘relating to acquisitive 
prescription as regards ownership and to extinctive prescription 
as regards the restoration of the right of succession is inapplicable. 
(187) 

A Mandate dated the 10th day of March in the first year 
of the Republic declares that application of the former law means 
application of that portion which continues to be in force. Now, 
since the provision contained in the Tsing Code to the effect 
that claim for further payment or redemption is barred after thirty 
years was repealed when the Code was revised, it cannot be 
applied. (188) 

The provision contained in the Mukden Land Tax and 
Registration Regulations, viz., the right of redemption is barred 
after twenty years, is merely a special kind of prescription; 
therefore the principles of prescription should apply to it. Now, 
although according to that provision the right of redemption 
in the mortgage of land is barred if it is not exercised within 
twenty years, yet, if the mortgagor has claimed redemption while 
the period of perscription is running, or claims redemption at 
the end of the period of twenty years and the mortgagee consents 
to it, the running of the period should begin again; for in the 
former case the running is interrupted and in the latter’ the 
benefit acquired through prescription is waived [See Art. 7 of the 
Mukden Land Tax and Registration Regulations.] (189) 


Court cannot 
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criptive rules. 


Prescriptive 
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Prescription. 
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The Mukden Land Tax and Registration Regulations pro- 
mulgated in the Tsing Dynasty continue to be in force in 
regard to that province, but the provision therein contained to 
the effect that the right of redemption is barred after the lapse 
of twenty years is merely a special kind of prescription, so that 
the true intention of the parties as well as the principles of 
prescription should be considered, and though further payment 
of what is called “balance money” may have been made during 
the twenty years following the mortgage, yet if, on examining 
the facts, no evidence can be found that an absolute sale was 
intended by the parties, the prescription must be considered as 
interrupted as if there had been a renewal of the mortgage [See 
Art. 7 of the Mukden Land Tax and Registration Regulations.] 
(190) 

Prescription as regards mortgage being for the protection 


of the mortgagee’s interest, no person but the mortgagee is entitled 
to plead it. (191) 


Interest acquired through prescription may on the completion 
of the prescription be abandoned by the person who has acquired 
it. (192) 

Paragraph II. 
ACQUISITIVE PRESCRIPTION. 


Except in certain cases for which express provision has 
been made (e. g. the Mukden Land Mortgage Regulations, which 
provide that the right of redemption shall be” barred after 
the lapse of twenty years) there is no provision in our existing 
law as regards acquisition of ownership of land by prescrip- 
tion; therefore no acquisition of ownership by prescription can 
be claimed on the gound of possession for many years. (193) 
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Paragraph III. 
EXTINCTIVE PRESCRIPTION. 

Our existing law has no provision as regards extinctive 
prescription; the contention maintained by a debtor that the right 
of a creditor is barred, if not exercised for a long time, is unfounded. 
(194) 





Chapter VIII. 
EXERCISE OF RIGHTS AND SURETYSHIP. 


As the state has provided means of settling civil disputes, 
any person involved in a dispute concerning private rights can 
seek relief from the proper authorities instituted by the state, 
and, except in cases of emergency, there is no need for self-help. 
(195) 

In cases of emergency where recovery of the debt is in 
danger, the creditor may, within necessary limits, seize, by way 
of self-help, property in the possession of the debtor and detain 
it for the protection of his right. (196) 

The “Law Present In Force” has, in the chapter relating to 
usury, provided that, if a creditor, without informing the authori- 
ties, forcibly seizes his debtor’s cattle or other property, he shall 
be punished, and that, if the estimated value of the property 
seized exceeds the capital and interest of the debt, the balance 
is treated as stolen property, subject to restitution. The intention 
of the legislature to be gathered from that provision seems to be 
this: although it is illegal for a creditor to seize by force his 
debtor’s property, it would be unjust that the creditor should in 


all cases be denied the right of self-help when the debtor fails to 


pay; therefore where the creditor seizes the debtor’s property 
in cases of emergency, his act is lawful it he has informed the 
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prescription. 
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authorities of the matter. From this it may be inferred that if, 
on account of the time and the place, it is physically impossible 
to inform any authorities and there is no alternative to self-help 
for the protection of his right, it is not unlawful for the creditor 
to seize his debtor’s property. [See Tsing Code, Chapter Relating 
to Usury.] (197) 


Damore done a A person is not liable for damage done out of pressing 
self-defence.  necessity in defence of the rights of himself or of a third party 
‘against the unlawful attack of another. (198) 


Surety. Unless the debtor is bound by law to furnish a surety, the 
creditor cannot compel him to do so. (199) 
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COMMERCIAL LAW 


THE TRADERS ORDINANCE. 





Chapter I. ` 
TRADERS. 


Debts incurred by a trader in the name of a firm are not 
limited to the assets of the firm but extend to his own estate. (1) 

When the assets of a firm are insufficient to pay off its debts 
the deficiency should be met out of the estates of its partners, 
who cannot limit their liabilities to the extent of the assets of the 
-firm by declaring it insolvent. (2) 

Debts of the principal office of a firm should be dant 
out of the assets of such office, but, in special circumstances, 
when its assets are exhausted while those of the branch offices 
yield a surplus after payment of their own debts, such surplus 
should be used in payment of the debts of the principal 
office. (3) 

Outstanding debts of a firm, unless they can be used 
immediately in discharging its liabilities, cannot be feckoned as 
asset in possession (4) 

If a pawnshop is looted the pawnbroker should, no matter 
‘whether the looting is due to mutiny or not, bear the loss 
according to law. [See Tsing Code, Chapter on Debts] (5) 
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(1) 3rd yr. A.C. 101 (4) Sth yr. A.C. 2168 
(2) 4th yr. A.C. 1097 (5) Sth yr. A.C. 601 
(3) 7th yr. A.C. 646 


Person who petitions 


for a firm. 


Registered trade 
rame. 
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According to the custom of Peking if a firm petitions for 
permission to repair its premises, it may do so in the name of 
the proprietor or the manager, so that the question whether the 
petitioner is the proprietor or the manager cannot be decided by 
this alone but depends on other evidence as well. (6) 





Chapter II. 
CAPACITY OF TRADERS. 
(nil) 


Chapter III. 
REGISTRATION OF TRADE. 
(nil) 


Chapter IV. 
TRADE NAME. 


1 


Article 19 of the Traders Ordinance provides: “In the same 
city, town, or village, where a certain trade name has been 
registered for one business, no one shall be allowed to use the 
same or a Similar trade name for another business of the same 
nature”; Article 20 provides: “Where a firm whose trade 
name has been registered finds that others are using the same 
or a similar trade name as an improper means of competition, 
it may apply for an injunction against the infringement”; and 
Article 8 of the Detailed Rules of Enforcement of the said 


‘Ordinance provides. “A trade name that has been registered 


and accorded the privilege of exclusive use according to the old 
law before this Ordinance comes into operation shall have the 
same effect as one registered under Articles 19 and 20 of this 





(6) 3rd yr. A.C. 696 


en eee 


Ordinance.” The meaning of these provisions is that a trade 
name that had. been duly registered and certified before the said 
Ordinance came into operation is protected under Article 19 of 
the said Ordinance and entitled to the remedy provided’ in 
Article 20, viz., to. apply for an injunction against the use by 
others of the same or a similar name. (See Articles 19 and 20 
of the Traders Ordinance and Article 8 of its Detailed Rules of 
Enforcement] (7): 


Article 9 of the Detailed Rules of Enforcement of the Traders 
Ordinance provides: “The provisions of Article 19 of this 
Ordinance do not apply to trade names that have been in use 
before this Ordinance comes into operation, nor does registration 
made after this Ordinance has come into operation entitle a 
person to sue under Article 20 for an infringement (by using the 
same or a similar name) committed before it comes into opera- 
tion.” But according to Article 8 of the said Rules a trade 
name that had been duly registered and certified before the said 
Ordinance came into operation is protected under Article 19 and 
entitled to the remedy provided in Article 20, viz, to apply for 
an injunction against the use by others of the same or a similar 
name. It is therefore obvious that the provisions of Article 9 of 
the said Rules apply only to those trade names that were 
- registered not before but after the said Ordinance. [See Article 9 
of the Detailed Rules of Enforcement of the Traders Ordinance] 
(8) 

Although it is provided in section I of Article 22 of the 
Traders Ordinance that, if the trade name is assigned together 
with the business, the assignor is, in the absence of any special 
agreement, not allowed within a period of ten years to start a 
business of the same nature in the same city, town, or village, 
these provisions, according to.Article 10 of the Detailed Rules 


Art. 9 of Detailed 
Rules. 


Assignment of trade 
name and business. 





(7) 4th yf. A.C. 394 (8) 4th yr. A.C. 394 


Meaning of 
“city”. 


a 


of Enforcement of the said Ordinance, do not apply to assign- 
ments made before the Ordinance came into operation. [See- 
Article 22 of the Traders Ordinance and Article 10 of its 
Detailed Rules of Enforcement} (9) 

Section I of Article 19 of the Traders Ordinance provides: 
“In the same city, town, or village, where a certain trade name 
has been: registered for one business, no one shall be allowed 
to use the same or a similar trade name for another business of 


_ the same nature.” The words “city, town, or village” used 


„. Assignee's 
liabilities. 


How trader’s debt 


therein are used in the same sense as used in the “Local 
Government Regulations of the Tsing Dynasty, according to 
Article 2 of which the term “city” includes the whole district 
within the jurisdiction of the “Fu” (a), “Ting”@), “ Chow” (a), or 
“Hsien ”(a), concerned. It follows that the term “ city” used in 
the said Ordinance is not limited to the area within the city 
walls. [See Article 19 of the Traders Ordinance and the Repealed 
“Local Government Regulations” of the Tsing Dynasty] (10) 

Unless it is otherwise provided by law, the liabilities of the 
assignee of a business extend only to those debts that are speci- 
fied in the deed of assignment, the creditors of the assignors 
being not allowed to increase the assignee’s liabilities beyond 
that. (11) 





Chapter V. 
BUSINESS ACCOUNT BOOKS. 
Debts between traders is evidenced by their account books. 








isproved. jf the entries made in the book of one party are at variance 
with those made in the book of another and it is further found 
by a referee that neither is satisfactory, an examination of the 
entries must be made in order to ascertain which is correct. (12) 

(0) Eth yr. A.C. 677 E (11) 2nd yr. AC. 131 

(10) 6th yr. A.C. 531 (12) 4th yr. A.C. 1758 


(a) A district of certain area (Translator) 


ae: ae 


If an account book, kept according to law is supported by 
other evidence, it should be accorded due credit, unless there is 
proof to the contrary. (13) 

In proof by account books the daily journal naturally carries 
greater weight, when compared with others, but the latter are 
not to be rejected as untrustworthy, if their entries are corroborat- 
ed in any way and no fault can be found with them. (14) 

If the account books of a firm are properly kept and no 
false entry is found in them, they should be received as material 
evidence as to the profit and loss of its business. (15) 

According to usage among traders money paid and received 
is evidenced by the account book and the receipt book. This 
is probably the case everywhere. (16) 


Chapter VI. 
COMMERCIAL EMPLOYEES AND APPRENTICES. 


A commercial employee differs from a commercial agent in 
‚the following respects :— 


1.—A commercial employee is not a trader by him- 
self, while a commercial agent is an independent trader. 
(ie. when he is a commission agent or middleman by 
occupation—See Article 1 of the Traders Ordinance). 

2.—The relationship between the commercial emplo- 
yee and the employer is one of master and servant, 
while that between the commercial agent and the 
principal is based on delegation. 


3.—A commercial employee is generally employed 


by one trader, while a commercial agent acts for or 
introduces business to one or more traders. 
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(13) 5th yr. A.C. 298 (15) 6th yr. A.C. 323 
(14) 6th yr. A.C. 84 (16) 3rd yr. A.C. 979 


Acts of employees 


Employer respon- 


Unfaithfulness of 


Manager has full 


E pe 


4.—A commercial employee discharges his duties 
on the business premises of the employer, while a 
commercial agent conducts his business on his own 
premises. 


5.—A commercial employee is as a rule paid a 
definite sum as salary at regular intervals, while a 
commercial agent as a rule receives a commission for 
his services. 


6.—Expenses incurred by a commercial employee 
in the execution of his duties fall on the employer, 
while those similarly incurred by á commercial agent 
are borne by the agent himself. (17) 


Commercial employees generally act in the name of the firm 
(to which they belong), and their acts are deemed the acts of 
the employer. (18) 


The acts of an agent operate for as well as against the 
principal; therefore ‘debts incurred by a commercial employee 
within the scope of his authority must be discharged by the 
employer, who cannot, when sued for the debts, shift the respon- 
sibility to the employee. (19) 

If a commercial employee acts unfaithfully or otherwise 
incurs responsibility for his conduct, the employer is not without 
his remedy; but this is only a matter between the employer and 
the employee and is no defence against a third party acting 
without notice. (20) 


A manager has, in respect of his employer’s business, the 
authority to do all acts on the latter’s behalf both in court and 
out of court. In his internal relation to the business he is under 
a duty to act faithfully for the benefit of his employer and shall 
be responsible for any damage that may be done; as to his 





(17) 5th yr. A.C. 515 (19) Ath yr. A.C. 1978 
(18) 4th yr. A.C. 1711 , y (20) ibid. 
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external relation any act done by him within the scope of the 
business, though it may be injurious to the employer, is néver- 
theless valid in law, so far as outsiders are concerned, and it will 
operate directly for as well as against the employer. [See Art. 32 
of the Traders Ordinance.] (21) 

The commercial employee to whom the law accords the 
authority of a general agent is limited to the manager. The term 
“manager” means the person who directs and manages the entire 
business of the principal or a branch office. Such person may 
be known under different names according to local customs, but, 
in order to be within the provisions of Article 32 of the Traders 
Ordinance, the name under which he is known must according 
to the customs possess the same significance as the word 
“manager” (e.g. “Govenor”, “Director”, “Superintendent of the 
Counter”, and the like), otherwise, though he is a commercial 
employee, he is only a shop assistant or a workman, to whom 
the law does not accord the -authority of a general agent, unless 
he is specially authorized by his employer to carry out a certain 
transaction. [See Arts. 32 and 45 of the Traders Ordinance.] (22) 

A manager has, in respect of his employer's business, the 
authority to do all acts on the latter’s behalf both in court and 
out of court; therefore matters, such as payment of debts “and 
the disposal of affairs arising from the business, are within the 
scope of his authority. (23) 

The manager of a firm has authority to discharge its debts 
-on behalf of the employer with the property engaged in the 
business. (24) 

The manager of a firm has, of course, the right as well as 
the duty to settle all its lawful debts, but if he is only the 
manager of a branch office, his authority to act for the firm is 
confined to the affairs of only such branch office; therefore, 


Manager and other 
employees. 


Manager's 
authority, 


To discharge 
firm debts. 


Manager for one 
office and the 
affairs of 
another. 





(21) 3rd yr. AC. 14 (23) 5th yr. A.C. 815 
(22) Sth yr. A.C. 515 (24) 7th yr. A.C. 978 
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litigation. 
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unless he is specially authorized, he cannot interfere with the 
affairs of the principal office or any other branch office on the 
ground that the offices are related to one another. (25) 

If the manager of a branch office has authority to act in 
court as well as out of court for the principal or another branch 
office in respect of certain specified matters in the business, he 
may undoubtedly sue or be sued, when, in so acting, he is 
involved in litigation. (26) 


A manager, unless he has been specially authorised by the 
employer, may not dispose of immovable property. (27) 

A manager, as such, has no right to release the debts of the 
firm. (28) | 

If an employee overdraws from the firm he is bound to 
repay the employer. Such debt has nothing to do with the 


‚object of the business, and, of course, the manager has no right 


to release such debt, unless he has been specially authorized to 


‘do so. (29) 


A manager has, in respect of his employer’s business, the 
authority to do all acts on the latter’s behalf both in court and 
out of court. The most obvious instance of acting in court is 
to take and defend actions; but since these acts are done on the 
employer's behalf, it is the employer not the manager that- is 
affected thereby. (30) 

A manager has, in respect of his employer's business, the 
authority to do all acts on the latter’s behalf both in court and 
out of court, so that acts done by him within the scope of the 
business are binding on the employer, even though such acts 
were done without his knowledge. (31) 

Acts done by a manager in relation to the business are 
binding on the employer, and assuming that the manager has 








5) Tih yr. AG. 1158 : (29) 5th yr. A.C. 796 
Ga iad A (30) 4th yr. A.C. 1260 
CS th yr. AC. 1260 (31) 4th yr. A.C. 1436 


(28) 4th yr. A.C. 1160 


23 he 


acted wrongfully, it is only a matter between him and the 
employer, having nothing to do with the creditor, and the 
employer cannot escape liability. (32). 

Acts done by the manager of a firm within the scope of his 
authority operate directly for as well as against the employer, so 
that unless the opposite party to such acts has conspired with 
the agent (the manager) against the employer, or there is 
other cause exempting him (the employer) from liability, he 
cannot escape liability; the question whether he has benefited by 
the acts is only a matter between him and the manager, which 
‘does not affect in any way his liability to the opposite party. (33) 

Unless the acts dene by the manager of a firm in relation 
to its business are proved to have been done in conspiracy with 
a third party, the proprietor of the firm cannot resist the claim 
of a third party without notice on the ground that the acts are 
‘detrimental to his interest. (34) 

Payment made to the manager certainly operates as a valid 
discharge, so that if there is any misappropriation by the manager 
-of the money paid to him, this is merely à wrongful act on his 
part giving rise to a right of action in the proprietor of the firm, 
‘who, however, cannot repudiate the discharge. (35) 

Though money deposited in a firm passes through the hands 
of the manager, yet, so long as the deposite book bears the seal 
of the firm, the depositors right to claim from the firm is 
unimpaired by any misappropriation on the part of the manager, 
‘which is only a matter between him and the firm itself, giving 
tise to a right of action in the partners against him. (36) 

A manager, no matter by what name he is called, of course 
has the authority to act on behalf of the employer in the business. 
-If the employer restricts his authority, the restriction is valid only 
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(32) 3rd yr. A.C. 824 (35) 3rd yr. A.C, 189 
(33) oth yr AC, 984 (36) 5th yr. A.C. 981 . 
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as against the manager himself, but not as against a third party 
without notice (i.e. bona fide), and if the manager acts unfaith- 
fully towards the employer, his act is void only as against a 
third party with notice (ie. mala fide) [See Art. 33 of the 
Traders Ordinance] (37) 

If the employer restricts the authority of the manager to act 
for him in the business, the restrictions, if known to the third 
party, are valid as against him [See Art. 33 of the Traders 
Ordinance}. (38) 

With regard to loans contracted by the manager on behalf 
of the employer such loans, no matter whether they have been 
consented to or not by the.employer, shall, if borrowing is 
characteristic of the business, be binding on him, who cannot 
plead, as a defence against a third party without notice, the fact 
that he has restricted the manager's authority. (39) 

According to the nature of the business of a pawnbroker 
or banking, the business manager certainly has authority to 
contract loans on behalf of the employer (40) 

Except where it is specially allowed by custom, if the 
manager of a business, other than the business of a pawnbroker * 
or banking, takes upon himself to borrow money, without the 
authority of the employer, such loan is not directly binding on 
the employer. (41) 

A manager is agent for the employer only when he is acting 
in the course of the business. If he is not so acting, then no 
matter whether his act is connected with the business or not, he 
is not agent for the employer without being specially authorized 
by him, unless it is specially allowed by custom. (42) 

A loan contracted by a manager on behalf of the employer 
not in the course of the business and without -his consent or 





(37) 4th yr. A.C. 402 (40) 5th yr. A.C. 1206 
(38) 4th yr. A.C. 82) (41) ibid. 
(39) 4th yr. A.C. 1978 (42) 4th yr. A.C, 820 


Special authority is not binding on the employer, unless. it is 
specially allowed by custom. (43) 

: Unless specially authorized by the employer or jaliy 
allowed by custom, a manager cannot contract any loan on bė- 
half of the employer, but if any loan so contracted has been ratified 
by the employer either expressly or impliedly, it will be operative 
directly against him, and though misappropriation or improper 
dealing on the part of the manager causing loss to him may 
entitle him to damages from the manager in tort, he cannot plead 
this as a defence against the lender. (44) 

If a manager who has been anthorized by the employer to 
act for him in the business acts outside the scope of the business 
and causes thereby injury to others, the employer is not liable, 
unless he has knowledge of the facts and yet makes no objection. 
(45) 

With regard to acts done by a manager of his own accord 

the employer. is not liable. (46) 
5 A manager has, in respect of the employer’s business, the 
authority to do all acts on his behalf whether in court or out of 
court; therefore, in respect of any debt incurred by the business, 
the creditor may sue the manager direct, who is bound to see 
that it is settled. (47) 

Though the manager of a firm is not liable to settle its 
debts with his own money, yet, since he is agent for the proprietor, 
he is under a duty to satisfy the claims of its creditors with its 
property or the property of its proprietor. (48) 

When a firm becomes insolvent its governor cannot be made 

- liable with the partners for the loss it has sustained. He may 
receive a bonas when the business yields a profit, but he cannot 
on that account be presumed to be a partner. (49) 
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(43) 4th yr. A.C. 1978 (47) 6th yr. A.C. 681 
(44) Tin yr, AGO | (48) 7th yr. AC. 1059 
(45) a y AC 5 L (49) 3rd yr. A.C. 86 
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Debts owed by a partnership should be borne by its 
partners proportionately according to their.shares, and though, 


- if the partners are unknown, claims against them may be made 


through the channel of the manager, he is not personally liable 
for the debts. (50) 

A manager, no matter whether he is one of the partners 
or not, is under ‘a duty to defend actions on behalf of all the 
partners but not under any obligation to make payments for 
them; therefore if any action is defended by a manager, 
judgment should be given against the firm and execution levied 
on the partnership property or the estates of the partners without 
making the manager liable. (51) 


Except by a special agreement or special custom, a manager, 
without the consent of the employer, cannot contract any loan, 
but if any loan contracted by him without such consent has 
been utilised properly for the business and the employer has 
benefited by it, the manager of course may claim repayment 
from the employer to the extent of the benefit derived by him 
from the loan. (52) | = 


Acts done by the governor of a firm or other manager 
outside the scope of the business, no matter whether they are 
connected .with the business or not, are not binding on the 
employer, unless. there ‚are special customs to the contrary or 
his acts have been specially authorized or ratified by- the 
employer. If he has contracted a loan outside the scope of 
the business but has utilised it in the business, he of course has 
the right to claim repayment from the ‘employer, and such 
right, if he has neglected or becomie unable to exercise it, 
thereby endangering the claim of the creditor, may be exercised 
by the latter by subrogation. (53) 





(50) 7th yr. AC. 10 | (52) 6th yr. A.C. 657 
(51) 7th yr. A.C. 37 (53) 4th yr, A.C. 2390 
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The authority of a manager terminates with his death and Authority terminates 
à A x with death. 
does not devolve on his ‘successor. (54) 


If two persons are appointed as managers, their authority iS Authority devolves 
Š on survivor. 
exercised jointly, and, on the death of one, the entire authority 
devolves on the survivor until a new one is appointed. (55) 


On the winding up of a firm the manager, if he has not Manager's power on 
been expressly released of his appointment, must be considered TONER 
as having the power to do all acts both in court and out of 
court on behalf of the employer relating to all matters of 
liquidation, so that all acts thus done by him operate directly 
for as well as against’ him. (56) 

The authority of the manager of a partnership does not aS Manager's authority 


does not terminate 
on dissolution. 


a matter of course terminate with the dissolution of the partner- 
ship; therefore on the winding up of a firm, if the partners 
have not given notice of the termination of the manager’s 
authority, what is done by him within the scope of the 
liquidation is binding on the partners. (57) 

On the winding up of a firm the manager, if he has not Manager's duty on 
‘been expressly released of his appointment by the employer, is, = vn 
in respect. of the debts. due. to outsiders from the firm, still 


under a duty to see them settled by the partners. (58) 


The manager of a firm has, in respect of its business, the Power to take and. 
power to do all acts in -court-or out of court, so that, though di 
the business may be wound up, yet, if the employer has not 
expressly released him of his appointment, he retains all his 
` powers, and it cannot be said that he has no power to take or 
defend actions without being specially authorized. (59) 


The governor of a firm has power to appoint and supervise 


Governor and 





the employees of the firm. (60) employees. 
6th yr. A.C. 681 | (58) Sth yr. A.C. 986 
ES ba ; (50) 3rd af A.C. 979 


R 4th yr. A.C. 125 | (60) 3rd yr. A.C, 86 


57) 5th yr. A.C. 452 


UE A 


- Remuneration ot Remuneration of the manager and the methods of its: 

PRESA payment should be in accordance with the agreement made between 

him and the employer, or in accordance with custom in the 
absence of agreement. (61) 

Restate en A manager who works on remuneration must be paid a 
winding uP. reasonable remuneration if he continued to attend to the affairs 
of liquidation on the winding up of the firm, unless there is a 
special agreement or special custom to the contrary. But when 
a firm ceases to do business it can no longer make any profit 
and the scope of the manager’s duties is also limited; therefore 
the amount of his remuneration cannot on principle be as large 
as it was originally. If any dispute arises over the amount of 
remuneration, the court should first inquire whether there is any 
special custom in the district or gather other evidence that may 
throw light on the intention of the parties, and, on finding 
that the intention of the parties cannot be ascertained, then 

fix the amount according to principles. (62) 

The manager of a firm is under a duty to render an 
account on the demand of the employer. If all the account 
books have been destroyed by fire, such duty is considered as 
extinguished according to the principle of impossibility of per- 
formance, but the employer may still sue him for damages 
(if he can be made responsible.) (63) 

The manager of a firm is under a duty to direct and 
supervise all employees whether they are directly or indirectly 
appointed by the employer. (64) 

OS The manager of a firm is responsible for the supervision of 
in surervision- the rest of its servants and is liable in damages if any 
injury is caused to the employer through his negligence in 

such supervision. (65) 


Manager’s duty to 
account, 


Duty to supervise 
firm’s employees. 





(61) 4th yr. > 6 st yt. AC. 796 
(62) 7th yr. AC. (65) 5th yr. A.C, 1094 
(63) 4th yr. A.C. 1132 


his 


The governor of a firm is not responsible for the dishonest 
acts of its assistants, if such assistants are not appointed solely 
out of his own desire and he is guilty of no negligence. (66) 

The manager of a firm is responsible for the supervision of 
its assistants on behalf of the employer, so that if it suffers any 
loss not through its business but through the dishonest acts of 
its assistants, the manager is entirely responsible. (67) 

Since the law of this country has yet no express provision 
as regards a managers liabilities towards his employer in his 
transaction of business on behalf of the latter, such questions 
should be decided according to the intention of the parties and 
customs. (68) 

The manager of a firm is authorized by its employer to act 
as his agent in the business. If he discharges his duties unfaith- 
fully (i.e. fails to exercise the care of a good trustee) and thereby 
causes injury to the employer, he is responsible. (69) 

The question whether the proprietor of a firm can after its 
winding up sue its manager for damages for loss it has sustained 
depends on whether or not the loss has been caused intentionally 
or negligently by him. If he has discharged his duties faithfully 
and the cause of the loss is one that he could not foresee, no 
damages can be ‘claimed. (70) 

A manager cannot, without the permission of the employer, 
engage in any business for himself or for a third party or in any 
‘transaction with a view to profit. If he acted contrary to this 
rule, what he gained therefrom goes to the employer. [See Art. 
38 of the Traders Ordinance.) (71) 

An ordinary assistant of a firm has no authority to contract 
any loan for the employer without being specially authorized by 
him. [See Art. 41 of the Traders Ordinance.] (72) 


+ 
When not liable. 


Manager's 
responsibility. 


Manager's 
liabilities towards 
employer. 


Acting unfaithfully. 


Not responsible 
for loss if-he has 
acted faithfully. 


Manager cannot 
do other business. 


Shop assistants 
have no authority 
to borrow money. 





(66) 3rd yr. AC. 84. > (70) 4th yr. A.C. 945 
(67) 4th yr. A.C. 1146 (71) 4th yr. A.C. 526 
(68) 4th yr. A.C. 161 . (72) 4th yr. A.C. 475 


(69) 3rd yr. AC. 893 


What an ordinary 
assistant 
may do. 


Duty of 
cashier. 


Keeper of 
counter cannot 
refuse payment 
when demanded 

by manager 


Right to 
restrain apprentice 
from competing etc, 


Definition of 
“commercial 
agent ”. 


Debts incurred 
by commercial 
agents, 


Zur ze 


Assistants of a firm appointed by its proprietor may du all 
ordinary acts on his behalf in respect of certain or specified 


matters in the business, and, if specially authorized by him, may 


‘also do acts even not of the ordinary nature and shall not be 


responsible for any loss that may thus be caused to the pro- 
prietor. (73) 

The cashier of a firm must, in respect of the money entrusted 
to him, exercise the care of a good trustee in its safe-keeping 
and shall be liable for any loss due to his negligence. (74) 

If the manager of a firm demands payment of money from 
the keeper of the counter in the name of the business, the latter, 
unless there are any special rules to the contrary, has no right 


to demand an explanation or refuse payment. (75) 


The right of the master to restrain his apprentice to trade in 
the same street is personal to the master and will perish with 
him, unless there is a custom to the effect that it devolves on 
bis son (76) | | | 


Persons who are not commercial employees but often act 
for or introduce business to a trader within the scope of his 
business are called commercial agents, whose powers, unless 
otherwise provided, shall be as defined in the agreement creating 
the agency [See Arts. 60 and 67 of the Traders Ordinance.] 
(77) 

If a trader who engages in the business of buying and 
selling is a commission agent, any trader who authorizes him 
to buy goods becomes his principal and is responsible for any 
debts he may incur in purchasing such goods, (78) 





(73) 3rd yr. AC. 151 (76) 4th yr. A.C, 1581 
(74) 4th yr. A.C. 733 (77) 5th yr. A.C. 515 
(75) 4th yr. A.C. 621 (78) 5th yr. A.C. 1022 
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COMMERCIAL ASSOCIATIONS 
ORDINANCE. 


Chapter I. 
GENERAL PRINCIPLES. 


According to section 2 of Article I of the Detailed Rules 
of Enforcement of the Commercial Associations Ordinance, any 
body corporate formed with a view to gain may be governed 
by the provisions of the said Ofdinance, provided it has been 
organised as a juristic person. If it is merely based on an 
agreement between the parties to use certain capital in business, 
it is only a partnership and not a juristic person, and so 
cannot be governed by the said Ordinance—this is the proper 
and inevitable interpretation of Article 3 of the said Ordinance, 
which provides that commercial associations are juristic persons. 
[See Art. 1 of the Detailed Rules of Enforcement of the Com- 
mercial Associations Ordinance and Art 3 of the said Ordinance.] 
(79) i 

If a commercial association has been registered according 
to law asa company limited by shares, its shareholders and 
manager are not liable for the debts of the association beyond 
its assets. If, however, it has not been properly registered as 
required by law, it is not regarded as having any independent 
existence, notwithstanding that it is styled as a company, and 
its liabilities for its debts are the same as those of a partnership. 
[See Art. 6 of the Commercial Association Ordinance.] (80) 

The Commercial Associations Ordinance makes no provision 
relating to alien companies, so that if any alien cOmpany has 
a branch office in China, the -manager of such branch office 
must, in respect of any juristic act entered into by him with 


Partnerships 
as distinct from 
companies are 

not governed 

by the Com. 
Ass. Ordinance. 


Unregistered 
Companies 
are considered: 
as partnerships. 


Alien comPanies. 





(79) 4th yr. A.C. 461 | (80) 5th yr. A.C. 295 


a (ies 


a third party, assume liability and cannot defend himself against 
the third party by saying that it is the alien company that 
is liable. (81) 


Chapter IT. 
UNLIMITED COMPANIES. 





Paragraph I. 
FORMATION. 
(nil) 
Paragraph LI. 
INTERNAL RELATIONS. 


Liability of With reference to the relations of the shareholders inter se the 


shareholders for 
acts done by 
one of them. 


question whether, if one of them incurs a debt in the name of 
the company, the rest are liable depends on whether such debt 
has been incurred by him in the course of the business. If he 
discharges his duties unfaithfully and thus causes the company 
to incur any liability for the benefit of himself or some one in 
his confidence, the other shareholders are of course not respon- 
sible. Such unfaithful act as this, no matter whether or not it 
has been done with the consent of any other shareholder, cannot 
be set up as against a shareholder whose consent has not been 
obtained [See Art. 26 of the Commercial Association Ordinance], 

. (82) 
Rights af na Except where it has been otherwise provided in the prospectus, _ 
the new shareholders of a company are not entitled to share with 


the original shareholders profit accuring before they (the new share- 
holders) became shareholders. (83) 





i 63 e 4 ae EEN (83) Sth yr. A.C. 1077 


a HF ee 


Paragraph III. 
EXTERNAL RELATIONS. 


In respect of liabilities lawfully incurred by a company its 
manager of course has the authority to act,and defend actions on 
its behalf, but if he is the manager of only a branch office, his 
authority to act is confined to the business of such branch office. 
[See Art. 32 of the Traders Ordinance. and Art. 31 of the Com- 


mercial Associations Ordinance] (84) 


Limit of 
manager's 
authority. 


If any servant of a company should in the course of his Company responsible 


duties cause any injury to any person, the company shall be 
responsible. [See Art. 33 of the Commercial Associations Ordinance] 
(85) 

Shareholders of unlimited liability are jointly liable without 
limitation in respect of the external relations of the company, and 
such liability is not diminished in any way by the fact that they 
take no part in the management of the business. (See Art. 35 of 
the Commercial Associations Ordinance] (86) _ 

A person who becomes shareholder after the company has 
been formed is responsible even for debts incurred by the company 
before he became shareholder. [See Art. 36 of the Commercial 


Associations Ordinance] (87) 


Paragraph Iv. 
RETIREMENT OF SHAREHOLDES. 
(nil) 


for servant’s torts. 


Liability of 
shareholders 
undiminished by 
taking no part in 
the management. 


Liability of new 
shareholders, 





(84) 6th yr. AC. 1438 (86) 3rd yr. AC. 206 
(85) 6th yr. A.C. 613 (87) 5th yr. AC. 1192 


Devolution of 
rights and obligations 
of company 
extinct through 
amalgamation 
or absorption. 


Company deemed 
in existence until 
liquidation is 
finished 


Remuneration 
of promoters. 
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Paragraph VY. 
DISSOLUTION. 

The Commercial Associations Ordinance came into operation 
on the lst day of September in the third year of the. Republic, 
Article 57 of which provides: “The rights and obligations of a 
company which ceases to exist through amalgamation or absorption 
shall devolve on the company which continues to exist after 
absorption or comes into existence in consequence of amalgama- 
tion.” The law permits such a devolution only when the former 
company becomes extinct through lawful amalgamation or absorp- 
tion. If the amalgamation or absorption is not lawful, it is invalid 
and there can be no transfer of rights and obligations. [See Art. 
57 of the Commercial Associations Ordinance] (88) 





Paragraph VI. 
LIQUIDATION. 
Although a company is under reorganization, yet, until its 
liquidation is finished, it is still considered in existence [See Art. 59 
of the Commercial Asso: iations Ordinance]. (89) 





Chapter III. 
Société en Commandite, 
(uil) 





Chapter IV. 
COMPANY LIMITED BY SHARES. 


Paragraph I. 
FORMATION. 
The amount of remuneration payable to the promoters of a 
company is void, unless it has been specified in the Articles of Asso- 
ciation [See Art. 99 of the Commercial Associations Ordinance] (90) 





(88) Sth yr. AC. 5. l (90) 5th yr. A.C. 1083 
(89) 4th yr. A.C. 308 
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Paragraph II. 
SHARES. 


The shares of a limited company should be equal in amount, 


Shares must be 
equal in amount etc. 


and a shareholder, as soon as he has subscribed for shares or has 
shares assigned to him, is liable to pay up. Ifa shareholder does 
not pay up on the date fixed for payment and fails to do so even 
after notice to pay, his rights as a shareholder will he forfeited and 
his shares should be sold by auction by the company. If the 
sum realised is insufficient to pay up what he owes, the difference 
is to be claimed from the original shareholder or assignor. It is 
not allowed to treat what has been paid up as a kind of odd 
shares. [See Arts. 124, 126, and 134—138 of the Commercial 


Associations Ordinance] (91) 


Although section 2 of Article 126 of the Commercial Associa- 


Payment for 
shares. | 


tions Ordinance provides that payment for shares should be made 
in money and cannot be set off by any claim against the com- 
pány, this provision is intended only for the benefit of the 
company, so that if the shareholder liable to pay has any claim 
against the company and the latter proposes a set-off, it is not 
forbidden. [See Art. 126 of the Commercial Associations Ordin- 
ance} (92) 


According to the company law ‘promulgated in the late Tsing 


Assignment 


‚ Dynasty a company could not buy its own shares, but assignment - of shares may be 
E made through 


of shares between the shareholders themselves and assignment of company 


+ 


shares through the company are not unlawful [See Art. 39 of the 


Repealed Company Law] (93) 





(91) sth yr. A.C. 1389 (93) Sth yr. A.C. 680 
(92) ibid. > ‘ 
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Paragraph, III. 
MEETING OF SHAREHOLDERS. 
(nil) 


` 


Paragraph IV. 
DIRECTORS. 
(nil) 


Paragraph V. 
SUPERVISERS. 
(nil) 


Paragraph VI. 

COMPANY ACCOUNTS. 
No dividend The sinking fund of a company is intended for making good 
e Ga ° the depreciation of the company’s property in order. to protect its 
creditors against loss; therefore, although the balance of such fund, 
if any, after it has been applied in payment by the debts of the 
company on dissolution, may be divided among the shareholders, no 
such division is allowed before dissolution. [See Art. 183 of the 

Commercial Associations Ordinance]. (94) 


RE The ownership of the sinking fund of a company vests in 
sina, the company itself. A shareholder has no right in rem to it. 
Moreover the right of a shareholder to share such fund on 
dissolution is part of his rights as a shareholder, inseparatable from 
the fact that he is a shareholder. Now since the appellant has 
ceased to be a shareholder, he can no longer claim any share of 

such fund. (95) ~ 





(94) 3rd yr. A.C..1227 (95) 3rd yr. A.C. 1297 
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+ 
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The sinking fund of a company is intended for the mainten- 
ance of its business; therefore the right of a shareholder to 
Share such fund on dissolution is only part of his rights as a 
shareholder, inseparable from the share he holds, and if he 


assigns his share to another before dissolution, his right to such 


fund also passes to the assignee and he cannot afterwards again 
claim it from the company. 


— 
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Paragraph VII. 
DEBENTURES. 


(nil) 





Paragraph VIII. 
ALTERATION OF ARTICLES OF ASSOCIATION. 
(nil) 





Paragraph IX. 
DISSOLUTION. 
(nil) 
Paragraph X. 
. LIQUIDATION. 
(nih 





Chapter V. 
SOCIETE EN COMMANDITE PAR ACTIONS. 
(nil) 





Chapter VI. 
PENALTY. 
(nil) 


Right to sinking 
fund. 





(96) 5th yr. A.C. 680 


Rules applicable 
to commercial acts. 


Acts between traders 
are done for 
consideration. 


Where agent does 
not disclose 
principal’s name. 


Interest when 
payable. 


— A — , 
. COMMERCIAL ACTS. 


Chapter I. 
GENERAL RULES, : 

All commercial acts are governed by customs in the absence 
of a special agreement, and, in the absence of customs, by legal 
principles. (97) 

According to legal principles relating to commercial acts 
between traders, as such, are as a‘rule done for consideration; for 
this is the object of traders in commerce. (98) 

If an agent for a commercial act acts within the scope of 
his authority, his act is operative directly for as well as against 
the principal, notwithstanding that he has not disclosed the name 
of the principal; but if the opposite party is ignorant of the fact 


‘that he is acting as an agent, the opposite party may enfore 


performance against the agent personally, that is to say, if the 
opposite party does not know that the agent is acting on 
behalf of a principal, he (the opposite party) may regard what is 
done as the agent’s own act and enforce performance against him 
(the agent) personally as well as refuse performance when claimed 
by the principal. What has been stated is an exception to the rule 
that an agent in civil matters must disclose the name of the 
principle, and is at the same time the most proper principle for 
the protection of bona fide opposite parties. (99) 

Interest may be claimed from debts arising from commercial 
acts between traders if any interest is fixed by agreement. Even 
though no interest is fixed by agreement, yet, according to princi- 
ples, if the debtor fails to prove that no interest should be paid 
and there is no practice to the contrary, the debt should be 
considered as one bearing interest, and the creditor may within 
reasonable limits claim payment of it. (100) 








- (97) 3rd yr. A.C. 1090 (99) 5th yr. A.C. 579 ‘ 


(98) ibid. 


(100) 3rd yr. A.C. 609 
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- In the calculation .of interest between traders, .if, according 
to the usage of trade, interest unpaid within a certain date may 
be capitalized, such capitalization is lawful; for such usage is 
not inconsistent with any express provisions of law, and, as the 
sole object of a trader is gain, his legitimate interest would 
otherwise be unprotected. (101) 


When capitalization of interest is allowed by the local usage 
of trade, then, even though the debtor has not expressly 
consented to it, his consent may, for the benefit of the creditor, 
be presumed as a deference to the usage, and if the debtor fails 
to prove that he has objected to it from the outset, capitalization 
of interest by the creditor cannot be considered as unlawful. 
(102) 


Capitalization of interest, if consented to by the opposite 
party, is lawful irrespective of custom. (103) 


According to the custom of Tientsin interest due from money 
transactions with bankers may be capitalized, if not paid at the 
end of the year. (104) 


Interest lawfully capitalized becomes part of the original 
capital and will bear interest. (105) 


Since’ the custom of Tientsin is that payment made in money 
transactions with bankers is regarded as made first in return of 
the capital, leaving the interest thereof to be paid at the end of 
the year, such custom imust be followed. (106) 


Two conditions must be fulfiled before a right of lien in 
ordinary civil matters can be exercised, viz: (1) the thing (on 
which the right of lien is sought to be exercised) must be the 
property of the debtor and (2) the debt must have arisen from 
‘the thing itself. A right of lien in commercial matters is com- 


Capitalization of: 
interest. 


When allowed by 
usage. 


Consent would make 
it lawful. 


Allowed by custom 
of Tientsin. 


Interest 
capitalized 
bears interest. 


Capital is paid 
before interest, 


Lien. 





(101) 4th yr. A.C. 1539 ` (104) 4th yr. A.C, 2200 
(102) 4th yr. A.C. 1758 - (105) 5th yr. A.C. 39 
(103) 4th yr. A.C. 2200 (106) 4th yr. A.C. 2200 . 
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paratively wider than a right of lien in civil matteıs, yet, unless 
the thing on which the right of lien is sought to. be exercised is 
the property of the debtor, no such right can be exercised, and 
if the thing is the property of a third person and detained by 
the creditor, thinking by mistake that it is the property of the 
debtor, it must be given up on the demand of the person truly 
entitled. (107) 


Chapter IL. 
VENDOR AND PURCHASER. 


(nil) 


Chapter III. 
MIDDLEMEN. 


(nil) | 





Chapter IV. 
FACTORS. 


A factor is a person who buys and sells for others in his 


Factors, 
own name. 
Rights and obligations incurred by a: factor should be 
enjoyed and borne by the factor himself, having nothing to do 
with the person who authorizes him to buy or sell. (108) 


When a factor buys or sells for others he is responsible to 


Factor is 
responsible 
for performance. 


the latter for performance in case the opposite party fails to 


perform, unless there is a special agreement or special custom in 
the district to the contrary. (109) 





(107) 3rd yr. A.C. 253 0 (109) 3rd yr. A.C. 995 
(108) 4th yr. A.C. 1878 
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If a trader who engages in the business of buying and sell- 
ing is an independent factor, then-according to general principles 
relating to commerce there is no direct relationship existing 
between the buyer (i.e. the person who authorizes the, factor to 
buy) and the seller, who can sue only the factor for debts due 
from him, no matter whether the búyer has paid or not. (110) 

If a factor through negligence fails to enforce his right 
(against the person who authorized him to buy or sell) and 
thereby exposes the party who contracted with him to a loss, such 
party may, according to the principles of the law of debt, enforce 
the factor’s right on his behalf. (111) 


Chapter V. 
FORWARDING CONTRACTORS. 
(nil) 





Chapter VI. 
CARRIERS. 


Paragraph I. 
CARRIAGE OF GOODS. 


If a contract for the carriage of goods cannot be carried out, 


on account of force majeure, either party may dissolve the contracts; 


but if the cause of the dissolution arose after the goods had been * 


put to sea, the consignor must pay freight accoming as how far 
the goods have been conveyed. (112) | 

A carrier must exercise due care in respect of the goods he 
carries and is responsible for any loss or damage that may be 
done to such goods, unless it has: been caused through force 
majeure. (113) 


Seller can 
only sue factor. 


When factor's 
creditor may 
enforce factor's 
right against 
factor’s debtor. 


When freight 
should be 

paid in cases 
the contract - 
is dissolved. 


Carrier's 
due care. 





(110) 7th yr. A.C. 1022 - (112) 6th yr. A.C. 1060 
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Onus to prove 
due care, 


Liable for 
servants’ torts. 
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Liability 
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If any loss,.damage,. or delay is complained of and the 
carrier and his servants fail to-prove that it is-not due tó their 


negligence, the carrier will be responsible. (114) 


If by custom a cartier is liable for his servants’ torts com- 
mitted in the course of their employment, he will be liable 
according to such “custom, no matter whether or not he has 


exercised due care in their employment and supervision. (115) 


Since the question of liability of post office servants for their 
own torts and the degree of their liability have been expressly 
provided for by law, such express provisions exclude the applica- 
tion of general principles. (116). 

The post office is on principles not liable for delay or 
damage in ordinary mail matter; but if any parcel that has been 
insured is lost or damaged, or any parcel though not insured is 
lost through defective safe-keeping, the post office is liable 
according to the provisions of Articles 164 and 165 of the Post 
Office Regulations. [See Articles 164 and 165 of the Post Office 
Regulations.] (117) 


Paragraph II. 
CARRIAGE OF PASSENGERS. 
S (nil) 





Chapter VII, 
WAREHOUSING. 
(nil) 





(114) 4th yr. A.C. 122 ; (116) 4th yr. A.C. 122 
(115) 4th yr. A.C. 18 (117) ibid. 
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Chapter VIII. 
INSURANCE. 


Paragraph I. 
GENERAL RULES. 

According to the principles of fire and marine insurance the 
insurer is to indemnify the assured for the loss actually suffered 
within the limits of the amount insured, and if such loss cannot 
be ascertained, then the amount payable is the amount insured. 
(118). 

If the assured has recovered damages from the wrongdoer 
for damage done to the subject matter insured, the insurer may 
deduct from the insurance claim the amount thus recovered, and 
if the insurance claim has already been paid, what may have 
been deducted may be recovered from the assured, (119) 

If the assured -has a right of action against some wrongdoer 
for damages and does not exercise it through negligence, the 
insurer may exercise it by subrogation. (120) 





Paragraph Ii. 
FLOOD INSURANCE. 
(nil) 





- Paragraph III. 
CARRIAGE INSURANCE. 
(nil) 





Chapter 1X. 
LIFE INSURANCE. 
(nil) 


Insurance claim 


Damages recovered 
from wrong doer 
may be deducted 

from claim. 


Insurer exercises 
assured's rights by 
subrogation. 





(118) 2nd yr. AC. 49 (120) ibid. 
(119) ibid. 


NEGOTIABLE INSTRUMENTS. 


Chapter I. 
GENERAL RULES. 

What law applicable. Our existing law has yet no provision as regards negotiable 
instruments; therefore questions. affecting negotiable instruments 
must be decided according to the rule that custom prevails in 
the absence of express provisions and legal principles prevail 





in the absence of customs. (121) 


Governed by legal 
principles when 
no custom. 


There has yet been no legislation on negotiable instruments 
since the establishment of the Republic, so that, according to 
the rule that custom prevails in the absence of express pro- 
visions and legal principles prevail in the absence of customs, 
questions affecting negotiable instruments can be referred only 
to legal principles, unless there are special customs governing 
the matter. (122) . = 
IS An instrument payable to bearer or indorsed in blank, 
are negotiable. J ejne negotiable in character, notice of its transfer to the debtor 
is not essential; a fortiori no indorsement by any surety is 
essential to it in form. (123) 

Since the -debt created by a negotiable instrument differs 
from an ordinary loan and is one for which no causa is 
needed, the person liable on such an instrument need not be a 
person who has actually benefited by it. (124) 

Issuer's liability The issuer of a negotiable instrument is liable to the 
oo sus holder after it has been transferred from one to another, and 
cannot refuse payment for any cause that he may plead against 
the original payee, or on the ground that notice of transfer was 


not given him, or that he has not been asked to consent to 
the transfer. (125) 


Uulike an ordinary 
loan. 





(121) 4th yr. A.C. 1103 (124) 3rd yr. A.C. 630 
(122) 7th yr. w (125) 5th yr. A.C. 1141 
(123) 4th yr. A.C. 
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The question whether the causa for the issue of a negoti- causa as between 
‘able instrument is valid or not has nothing to do with the M 
existence of the debt created by it, but if the causa is in fact 
illegal, it may, as between the immediate parties (i.e. between 
the issuer and the original payee) be pleaded as a ground for 
refusing payment, and if payment has already been made, what 
has been paid may even be recovered as money unlawfully 
had and received. (126) 

If the person liable under a negotiable instrument has any Defence of person 
ground of defence that he may plead directly against the person iii 
entitled, he may do so, when sued by the latter. (127) 

If an instrument is drawn subject to conditions subsequent, Drawn subject to 
then, as between the immediate parties, the instrument may be ees 
avoided on the fulfilment of such conditions, (128) 

If an instrument is accompanied with a duplicate, then, SO Loss of duplicate. 
long as the original is presented for payment, the conditions for 
exercising the rights under the instrument are fulfiled, though 
the duplicate may have been lost, and it cannot be said that 
the rights under the instrument become extinguished through 
the loss of the duplicate. (129) 

If the drawer of a bill of exchange has not sent to the Holder may some- 


times recover from 


acceptor the money he has received for sending, the holder,  ärawer though 
though (for any reason) he may not enforce his rights under "wu. 
the bill, may, on- the principle of “money unlawfully had and 
received,” nevertheless recover from the drawer to the extent of 
the amount actually received by him. (130) 

The drawer as well as the indorser of a bill are liabie as 
sureties to the holder, and if there are several indorsers, those 
who indorsed first are also liable as sureties to those who 


‘indorsed after. (131) 


Drawer and indorser 
liable as sureties. 





(126) 3rd yr. A.C. 1164 (129) 3rd yr. A.C. 268 
(127) 4th yr. AC. 1421- (130) 7th yr. AC. 1140 ` 
(128) 5th yr. A.C. 51 (131) 3rd yr. AC. 714 
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Liability of trans- Either a note or a bill, unless it appears otherwise on the 
iii face of it, may be transferred freely, and the transferor is 
responsible to the transferee as a surety that it will be met 

when it falls due. (132) 





Chapter II. 
BILLS OF EXCHANGE. 


Paragraph I. 
DRAWING. 
Every bill that is drawn must contain the names of the 
drawee and the payee respectively. (133) 
The date that appears on a bill simply means that the 
aan rights under it cannot be exercised before that date. It does 


Parties to a bill 


not mean that the rights become extinct after that date: The 
suggestion that a bill becomes void after the date stated thereon 
is against the law and customs of negotiable instruments. (134) 





Paragraph II. 
INDORSEMENT. 


(nil) 





Paragraph III. 
ACCEPTANCE. 
(nil) 
Paragraph IV. 
PAYMENT. 


Wismar When a bill is drawn it must contain the names of the 


present $ os š RUN 
bill for payment, drawer and the payee respectively, and when it is indorsed by 





the payee to another, that other may present it for payment; 





(132) 3rd yr. A.C. 194 (134) 4th yr. A.C. 1715 ` 
(133) 3rd yr. AC. 1168 


= 


but the ‘only: persons entitled to do so are the payee named in 
the bill and the indorsee; a person who is neither the one nor. 
the other nor some one authorized by another (who is entitled), 
though the bill may be held by him, is not a holder in due 
course and therefore not entitled to present it for payment. (135) 

Money due from bills should simply be paid to the holder 
without the requirement of any witness. (136) 


Paragraph V. 
DEMAND FOR SECURITIES. 
(nil) 





Paragraph VI. 
DEMAND FOR PAYMENT. 

When a bill is dishonoured by the acceptor the drawer is 
liable to the holder to the amount stated on the bill. (137) 

When a bill is dishonoured by the acceptor, the holder may 
sue either the drawer or the indorser for payment. (138) 

When a bill is dishonoured the holder is entitled to sue the 
drawer or the indorser for payment, but notice of dishonour 
given within a proper period is essential to the right of action. 
What is a proper period, being a question unprovided for by 
our existing law, can be referred only to local customs. (139) 

Notice of dishonour, being a unilateral act, does not lose its 
legal effect through refusal to accept it by the person notified. 
(140) 

The drawer and indorsers of a bill are liable as sureties to 
the holder, so that when a bill is dishonoured, the holder may 
sue either the drawer or any indorser for payment, no matter 
whether the dishonour takes place before or after acceptance, 


Payment of 
bills requires 
no witness. 


Drawer liable 
when bill 
dishonoured. 


Holder may sue 
either drawer or 
indorser, 


Notice of 
dishonour. 


Notice of 
dishonour is 
a unilateral act. 


Holder's rights 
when bill 
is dishonoured. 





(138) 5th’ yr. A.C. 302 
(139) 3rd yr. AC. 714 
(140) 4th yr. A.C. 1832 


(135) 3rd yr. AC. 1168 
(136) 4th yr. AC. 1352 
(137) 4th yr. A.C. 1260 


“ Giving time”. 


N 


Dishonour 
through 


“giving time” 


No defence 
for drawer 

tosa y others 
are liable. 


Pill debts 


carry interest. 
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provided notice of dishonour is given to the drawer or indorser, 
which, according to the law of negotiable instruments, is is essen- 
tial to the right of action. (141) a 

If the - holder of a - bill. takes upon himself to- “give time” 
to the acceptor, it is detrimental to the interest of the drawer and 
cannot be allowed according to - Tegal principles relating to 
commerce. (142) Tout 

If the holder of a bill takes upon himself la “give time” 
to the acceptor and the bill is afterwards dishonoured, he cannot 
sue the drawer on the bill. (143) 

Although, when a bill has been indorsed from one to 
another in a series of indorsements, all the indorsers are severally 
liable as sureties, the holder is at liberty to sue either the one 
or the other, and if he sues the drawer for payment, it is no 
defence for the latter to say that there are indorsers. (144) 

In ordinary debts, where interest is fixed by agreement, the 
debtor, if he delays. payment, is liable to pay interest calculated 
from the day when the debt falls due up to the date of payment. 
The same rule applies to debts due from bills, and interest is 
consequently payable when payment is delayed. (145). . 





Paragraph VII. 
SURETYSHIP. 





For whom If the bill does not state for whom the surety will 
presumed answer, he will be taken to answer for the acceptor ah before 
acceptance, he will be taken to answer for the drawer, inas- 
much as the drawer is the person principally liable before accep; 
ance and therefore the surety should answer for him for the 
protection of the holder. (146) 
(141) m yr. A.C. 1882 (144) 4th yr. A.C. 1715 © © 
(142) 7th yr. AC. 1140 © * (145) 4th yr. A.C. 1352 © % 
(143) ibid. | (146) 4th yr. A.C. 330. © N 


— 35 — 


=-~: The holder of a bill may sue the surety for payment, but 
notice of dishonour given within a proper period is essential: to 
the right of action, failure to do so being fatal. As our existing 
law. has yet no provision as regards what constitutes a proper 
period; the question can be decided only AN ‘to local 
customs. .(147) 

‘When a bill is dishonoured the holder may sue the surety 
for payment, provided he has given the Jatter notice of 
dishonour within a proper period according to local customs, 
failure to do so being fatal. (148) 


Paragraph VIII. 
INTERVENERS. 
(nil) 


Chapter III. 
PROMISSORY NOTES. 


In the making of a promissory note all that is required is 
that the maker should sign and seal the note, and he is liable 
to the holder without the necessity of acceptance. (149) 

If a note sets out on the one hand the holder's rights 
and on the other his obligations, it obviously differs from what 
is called a negotiable instrument which sets out only the rights 
of the holder without any counter performance. Such a note 
therefore cannot be considered as a promissory note, and its 
transfer will carry both rights and obligations. (150) 

If a promissory note does not mention the place of payment, 
the place where it is made is the place of payment. (151) 


. Notice of | 
dishonour must be 
given to suretys 


Failure to 
give notice 
of dishonour 
being fatal. 


Promissory note 
requires no 
acceptance. 


What is not a 
Promissory note. 


Place of payment. 





(147) 4th yr. A.C, 330 (150) 5th yr. A.C. 931 
(148) 5th yr. A.C. 690° - (151) 4th yr. A.C. 468 
(149) 3rd yr. A.C. 1266 
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Note payable to The maker of a promissory. note payable to bearer must pay 
oes the holder when it falls due on the date stated on it, and, unless 
he can prove that the holder has acquired it unlawfully, cannot 
refuse payment on any ground. (152) 
Defence against ` The maker of a promissory note must, of course, pay the 


original payee is no 


ee E holder when it falls due. If, however, the note has bean transferred 
from one to another, then, no matter whether there has been any 
security given or any special stipulations made between the 
transferors and the transferres, this does not concern the maker, 
who, even if he may have some special defence against the 
original payee, cannot plead it against the subsequent holder as a 


ground for refusing payment. (153) 


Chapter IV. 
CHEQUES. 
(nil) 





SHIPS 
Chapter I. 
GENERAL RULES. 

(nil) 


Chapter II. 
PERSONS CONNECTED WITH SHIPS. 
Paragraph I. 
Labiiies SHIPOWNERS. 
TER If the master of a ship or any other member of her personnel 
should in the course of his duties cause any injury to any person, 
the shipowners are liable in damages. (154) 





(152) 4th yr. A.C. 1714 (154) 4th yr. A.C. 1618 
(153) 4th yr. A.C. 1120 
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Paragraph II. 
MASTERS OF SHIPS. 

According to our existing law the master of a ship must 
within the scope of his legal authority manage everything for the 
owners or charterers of the ship, and his duties are the more 
important in regard to matters outside navigation; therefore his 
position differs from that of an ordinary servant and, before the 
ship is put to sea, he is under a duty to inspect and inquire 
into the conditions of the structure of the ship, her carrying 
capacity, and horse power, and see whether she is sea-worthy 
and whether all the necessary preparations are in order. (155) 

If the master neglects the above duty and causes damage 
through allowing the ship to exceed her capacity in carrying 
or towing, he is liable in damages, and even though it 
may be due to the instructions of the shipowners or charterers 
that the ship has been allowed to exceed her capacity, yet, if 
damage is thereby caused to others, he cannot defend himself by 
saying that he only acted on instructions. (156) 

The master of a ship is under a. duty to supervise all other 
members of her personnel in the execution of their duties, and if 
any of them should in the course of his duties causes any injury to 
any person, the master is liable in damages, unless he can prove 
that he is not guilty of negligence in his supervision; therefore 


if anything happens at sea, negligence on his part is presumed, , 


though the cause of the untoward incident is unknown, unless he 
can prove that he was in fact guilty of no negligence in the 
execution of his duties. (157) 





Paragraph III. 
PERSONNEL OF SHIPS. 
(nil) 


Duties of masters 
. of ships. 
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if he acted on 
instructions. 


Master's negligence 





(155) 3rd yr. A.C. 733 (157) ibid. 
(156) ibid. 
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Chapter III. 
SHIPPING CONTRACTS. 


Paragraph I. 
CARRIAGE OF GOODS. 


u 


Sub-Paragraph I. 
GENERAL RULES. 

The difference between a charter party and a shipping con- 
tract depends on whether, according to the tenor of the contract, 
the opposite party is to have the possession of the ship for his 
exclusive use or not. If the contract allows the opposite party to 
have the possession of the ship for his exclusive use, it isa 
charter party, but if the opposite party merely has the use of the 
whole or part of the ship for the conveyance of goods or pas- 


Difference between 
charter party and 
shipping contracts 


sengers, possession remaining with the shipowners, the contract 
is only a shipping contract. Since a charter party transfers 
possession of the ship, responsibility for her management also 
passes to the charterer, and so, if any injury is caused to, others 
through bad management or bad navigation, the charterer is 
liable. In shipping contracts, however, the ship only: engages to 
carry goods for the shipper without transferring the possession 
and management of the ship, so that he cannot be made respon- 
sible for her management. (158) 





Sub-Paragraph II. 
CHARTER PARTY. 


ere The rights and duties of a charterer in respect of the chartered 
RP ship are the same as those of the shipowners; therefore if the 
/ master of the ship or any other member of her personnel causes 


any injury to others, the charterer is liable in damages and cannot 
defend himself against the injured party by saying that he is only 





a charterer. (159) 


(158) 7th yr. A.C. 335 | (159) 4th yr. AC. 1618 


Sub-Paragraph III. 
SHIPPING. | 
(nil) 





A ” 


Paragraph IE. 
CARRIAGE OF PASSENGERS. 
(nil) 


Paragraph III. 
MARINE INSURANCE. 


(nil) 


Chapter IV. 
AVERAGE. 


In cases of “general average,” although the loss should be 
divided among those who have benefited and the shipowner is under 
no duty to recover from them on behalf of the injured party, he is 


under a duty to give notice, that is to say, he should, apart from 
the share of loss that he himself should bear, inform the injured 
party of the names and addresses of those who have benefited 
in. order that he (the injured party) may recover from them. _ 


Chapter V. 
SALVAGE. 
(nil) 





Chapter VI. 


BOTTOMRY BOND. 
(nil) 


General average 





(160) 4th yr. A.C. 1216 
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